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BBedenue. Lleavio Hacmosuyeeo ucciedobanus A6asemcs aHaius mexyuei cumya-
yuu 6 Mesxdyrapoorom Cyde, pAoa crmosujux neped HUM aKmyasbHbix 3a0a4, a makie
nymeil ux pewenus. V3 18 cnopob, naxodsusuxcs Ha paccmompenuu MexoyHapoo-
Hoeo Cyoa OOH, 14 nepedano Ha ocHoBanuu 10pucOUKYUOHHbIX KAAY3YA MEKOYHA-
pooHbix 002080p0b, 6 mom uucae 8 cpepe 3auumet u noowperus npab uesobexa. Ha
npumepe paoa des, 6 mom uucae ¢ yuacmuem Poccuu, abmop anarusupyem Hekomopole
npobaemvl, Bo3nukaroujue 6caedcmbue 0aHHOU MeHOEHYUU.

Mamepuaavt u memoost. Memodosoeuueckyio ocHoBy uccaedobanus cocmabasi-
10m obuyeHayuHble U YACHTHOHAYYHble MemoObl NO3HAHUA: (DOPpMANbHO-102UHUeCKUTl,
hopmarvHo-1opuduveckutl, ucmopuxo-npaboboil, cpabrumervio-npaboboi, anaiu3
U CUHIME3.

Pesyavmamut uccaedobanusa. A6mopom Bvidessemes mpu kaoueBuix npobiemsl,
¢ komopuimu cmaskubaemea Mexoynapoorsiiit Cyd OOH ceeo0ns. Bo-nepbuix, 6 psde
Oes abmop ommeuaem uckyccmperHoe oepanuvenue npeoMema cnopa, nopoxoaioujee
Bonpocel npuMeHUM020 npada U PUcky PacUUpUmessHo20 moaxoBanus KoHbeHyuil.
Bo-6mopuix, 0bosHauena npobaema nosumusayuu desmessHocmu Cyoa co cmopo-
Hbl 0MOeAbHbIX YHACTHUKOB npoyecca, noouac BuiHyxoaowas eeo Boloupans mexoy
cnpabedsubocmuvio U NoAUMUHECKUM KOHMeEKCMOM. B-mpemvux, ommeuena nenpu-
cnocobsenrocms Cyoa paccmampubams MHO204UCAEHHbIE (PAKINOA02UHECKI HACDL-
ujeHHuvle 0ed, nocmynaujue Ha 0CHOBAHUU 0PUCOUKLUOHHDIX KAAY3YA, npexde Bceo,
MeK0yHapoOHbLX 002060poB 6 cghepe 3auyumpl u nooujperus npab uesobexa.

Obcyxdenue u 3axarouenue. B xauecmbe Bosmoxnvix nymeil peurenus 00o-
3HauenHbx npobaem abmopom Budumcs obecneuenue B36euwiennoeo nooxoda Cyoa
Kk Bonpocam ycmanobaeHus OPUCOUKYUL NpU 00AKHOM YHueme NpUHYUNA COAACUS
eocydapcmé, a marxke KoppexmupoBKa NpuMeHAeMbIX UM Mermodo8 ycmarobieHus
haxmo8. Abmop npoerosupyem pao HeeamubHvix nosumuxo-npabobuix nociedcmbui
usAuuHe20 cyoeicko2o axmubusma, Gxaouas puck pacuiupumessHo2o moakoBaHus
noaoxenuil coombemcmByouux KoHBeryuil u 340ynompedAeHUA UMU, A TAKKe CHUL-
JKkenus 0oBepus eocyoapcmB x cucmeme paspeutenus chopob 6 pamkax MexoyHapoo-
Hoeo Cyoa. Coxparenue coarancupobannoeo nodxoda Cyoa k 6onpocam ycmarobrenus
coesacus 2ocyoapcmb Ha eeo wopucouxyuio ydem umems boavuioe 3HAUEHUE 045 CO-
xparenus abmopumema 21aBro2o cydedroeo opeara OOH.
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BBemenmne

COBpeMeHHO CUCTeMe MeXTyHapoyl-
B HBIX Cy[IeOHBIX WHCTAHIIMII BUITHOE

MecTo 3aHMMaeT MeXTyHapOIHbI
Cyn, OOH. B HacTosmmit MOMEHT Ha ero pac-
cMoTpeHMe ObUIM IlepedaHbl 18 Mexrocymap-
CTBEeHHBIX c1I0poB, 10 M3 HMUX - B MocIegHVe
5 ner. Tak, 4 o 2023 r. senns, YkpanHa
n BermukoOpwrTaHMs momamm COBMECTHOe 3a-
apienve B Cyn npotus VpaHa B CBS3M C BO3-
AymHbM MHIMgeHToM 8 sHBaps 2020 1., oc-
HOBBIBasICh Ha IOPUCAVKIIVIOHHOV Klay3yile
Momnpeasbckont konBeHnmu 1971 r. 8 wrons
2023 r. Hupepnannape! n Kanama, oTkasaBIich
IIpoA0IDKaTh KoHCy bTarym ¢ Cupuert 1o Teme
HapylleHU! IIpaB 4YesoBeKa, HalpaBwIu 3a-
gpieHrie B Mexnaynaponasm Cyz Ha OCHO-
BaHMM KOHBeHIIMIM ITPOTUB IBITOK ¥ APYIUX
JKeCTOKMX, OecueIoBeYHBIX WJIM YHVDKAOIIIX
JOCTOVHCTBO BUIOB OOpallieHNs ¥ HaKa3aHWs
1984 1.2 26 despara 2022 r. YkpanHoi ObUIO
II07IaHO 3asiBJIeHNe ITpoTus Poccum, B 3TOT pas -
¢ ontopovt Ha KoHBeHIIMIO 0 IIpeyIpexxieHnn
IIpecTyIUIeHMs TeHoLMa 1 HaKa3aHWUN 3a HeTo
1948 r. B coBpeMeHHBIX reOnOIUTUYeCKIX pe-
aJINIX MOXKHO IPOTHO3MPOBATh PeryJIsipHOCTD
IIOCTYIUIeHMs 3asBIeHn B MeXIyHapomHbI
Cyn OOH. Hammpumep, B cBsisu ¢ KaTacTpodort
pevica MH-17 Ascrpayis 1 Hunepriannb! Ha-
YasIy Ipoliefypel B oTHOIeHun Poccun B pam-
kax Cosera IKAO (Ha ocHoBanum KonseHImm
0 MeXyHapO[HOV TpaXIaHCKOV aBualuin
1944 1.), peltieH1te KOTOPOTO TaKXKe MOXeT OBbITh
obxastosano B MexpayHapognbin Cyn, OOH
[10. C. 36].

VI3 Tpex ocHOBaHWUII I IOPUCAMKIINY,
nepeunicyieHHbIX B cT. 36 Craryta MexmyHa-
ponnoro Cyna OOH [1. C. 12; 16. C. 707], B 110-
HapJisifolieM OonbiMHCTBe citydaeB (14 fer)
VICTIOJIB3YIOTCA  IOPUCAMKIIVIOHHBIE — KJIay3y-
JIbl MHOTOCTOPOHHMX JIOTOBOPOB, IIOCKOJIBKY
MHOTOYVCJIEHHOCTh T'OCYAapCTB-y4YacTHUKOB U
YHUBepCaIbHBIN XapaKTep [Ie/IaloT MX HeKUM
«OoOIIM 3HaMeHaTesleM» MeX[y ITOTeHIIVaIb-
HBIMI CTOPOHaMM CIIOpa.

WUccnemoBanme

Iempto HacTosIIIeN pabOTHI SIBJISIeTCS aHa-
I3 HEKOTOPBIX ITp0o0sIeM, BBI3BAHHBIX JaHHOV
TeHJIeHIIMel, a TakKXkXe BO3MOXHBIX ITyTeil MX
MUHVMM3aINN.

Bo-miepBEIX, 3a cueT 001X PopMyIMPOBOK
IOpUCAVKIIMOHHBIX K1ay3y1 [15. C. 42] rocymap-
CTBa-3asiBUTEJIN OPOVI IIBITAIOTCS «ITOIBECTVI»
IIOJ], HUX CUTYaluy, HallpsMyIo He CBA3aHHbIe
C IpeIMeTOM PeryJIMpoBaHMs COOTBETCTBYIO-
VX MeXIyHapOIHBIX JJOTOBOPOB, UYTO HeceT
B cebe PUCKM MCKYCCTBEHHOTO OTrpaHVYEHVIS
npenmMerta cropa [18. C. 700]. VurocTpaTuBHBI-
MU SIBJISIOTCS Jlej1a, OCHOBaHHBIe Ha MexiyHa-
POIHOVI KOHBEHIINY O JIMKBUAALNN Bcex popM
pacosom auckpummHaiim 1965 r. (MKJIPII) o
sasBiteHVsM ['pysum mipotus Pocenn (2008 1),
Yxpanner npotus Poccun (2017 r.), Karapa
nporus OAD (2018 r.), ApmeHumu npoTus Asep-
OarmkaHa 1 AsepOaripKaHa IpoTuB ApMeHUN
(2021 r.). B mepBoM M3 HUX P4l Cy/ieVl OTMeTWI:
«JTrobombITHO, uTo I'pysms, cchularomasica Ha
aKThI PacoBOVI AVCKPVIMVHALIVIVL, SIKOOBI cOBep-
menHble Poccuent ¢ Havana 1990-x romos B Ha-
pymenvie MKJIPLI, Xxajia BOOpykK€HHOI'O KOH-
dmkra [...], 9TOOBI HEMemIEHHO OOpaTUTBCS
B Cyn»’. AHajIoTMYHbIe apTyMeHTHI O TOM, Y4TO
peasIbHBIN IIpefIMeT CIiopa He MOfafaeT IIOf,
npenmer peryavposanva MKIIPZ v Mexy-
HapOJIHOVI KOHBeHIIMM o Oopbbe ¢ dmHAHCK-
poBaHueM TeppopusMa 1999 r., BeIIBUTraINCH
Poccuent B oTHOIIeHUM 3asiBjieHMs] YKpauHBI
2017 r.t

Cxoxast curyanms oocrout ¢ Konseniyenn
0 IIpefyNpexXIeHn MpecTyIUIeHs reHolusa
¥ HakaszaHuu 3a Hero 1948 r., koropas mpeno-
CTaBJIIeT HeMe[JIeHHBIVI ¥ IIPSIMOV JOCTYII
k Cyny, a He «<BTOpUYHBIN» (T.e. II0CJIe rcyep-
MaHWMS CTOPOHAMM WHBIX CIIOCOOOB MVIPHOTO
paspemienns cropa). Harpumep, Ha Konsen-
nyiro Hapsany ¢ MKJIPI n npyrvMm MexiyHa-
POAHBIMM JOTOBOPaMI cchllasiach [lemMokpatu-
yeckasi Pecriy6rika Konro, nbITasch nepenaTsb
B Mexnynapogubsmi Cyg BOIIPOC BTOPXKeHMS
BOVICK PyaHfipl, UTO, OJIHaKO, He yBeHYasIoCh

Y Aerial Incident of 8 January 2020 (Canada, Sweden, Ukraine and United Kingdom v. Islamic Republic of Iran), Joint

Application instituting proceedings, 4 July 2023.

2 Application of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(Canada and the Netherlands v. Syrian Arab Republic), Joint application instituting proceedings, 8 June 2023.

3 Application of the International Convention on the Elimination of all Forms of Racial Discrimination (Georgia v.
Russian Federation), Provisional Measures, Order of 15 October 2008, 1.C.]J. Reports 2008, Joint Dissenting Opinion
of Vice-President Al-Khasawneh and Judges Ranjeva, Shi, Koroma, Tomka, Bennouna and Skotnikov, P. 402.

4 Application of the International Convention for the Suppression of the Financing of Terrorism and of the International
Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian Federation), Judgment of

8 November 2019, Preliminary Objections, P. 34.
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ycrexoM® (IO Hpw4MHE OroBOpoK PyaHmsl
K IOPVICAVKIVIOHHBIM KJIay3yJIaM YIIOMSHYTBIX
koHBeHIMM). B 2022 r. YkpanHa Taxxe oOpa-
Twiack B Cynl Ha ocHoBaHMYM KoHBeHIINN, XOTS
B JIEVICTBUTEIILHOCTVI COlepKalllviecs B 3asiBile-
HIM TIPeTeH3VM KacaloTcsl IPVIMEHeHVISI CYITBL,
jus in bello, mpaBa Ha caMOOOOPOHY, IPM3HAHVIA
rOCy/IapCTB, ITpaBa Ha caMOoIIperiesieHne’ — T.e.
BOIIPOCOB, Ha KOTOpPBIe He pacIpOCTpaHsIeTCs
coryiacye CTOpOH criopa Ha opucaykmyio Cypa.
[Tpu aTOM BO M30€XaHVe CJIOXKHOTO JTOKa3bIBa-
HIS HapyLIeHVs OTBETYMKOM MaTepyasIbHBIX
noroxxeHvvi KoHBeHIVM (KaK B ApPyTMX pac-
cMoTpeHHBIX CyZIoM Jelax o IIpefosiaraeMoM
reHoIyae) Wi OOOCHOBaHMS FOPUCAVIKIIVIV
YxpanHa 1crosnp3oBaia HeOTHO3HAUYHYIO I0pU-
AVYecKyIo KOHCTPYKIINIO: HapytleHve Poccrent
KouseHmym myTeM «He000CHOBaHHBIX 00OBIIHE-
HUIT» B TeHOIUIe I «OlpaBdaHVs» Hadasla
crierabHOV BoeHHow orteparyn’ [2. C. 27].

B cBoeit mpaktnke Cym HUKOIZa He OTKa-
3bIBaJI B YCTAHOBJIEHWVI FOPVICAVKIINY Ha OCHO-
BaHWM TOTO, YTO IIpeIMeT CIIOopa BBIXOAWI 3a
PaMK¥ IIpeMeTa peryvpoBaHys KOHBEHIIN,
comepyKarieit IOPUCOVKIIMOHHYIO KIay3yiy®.
OpnHaKo TIOCKOJIBKY €ro IOPVUCAMKIVA B TaKMX
CIydasx «CBsi3aHa» C MaTepuasIbHO-IIPaBoO-
BBIMV TIOJIOKEHMSIMI COOTBETCTBYIOIIETO [10-
ropopa (IOpUCOMKIINA ratione materiae), B psife
fiell BO3HMKaJI BOIIPOC IPUIMEHMMOIO IIpaBa,
a MMEHHO BO3MOXHOCTV VICIIOJIb30BaHMS B Ka-
YecTBe MCTOYHVIKA MEXIyHapOJHOTO OOBIYas.
Cyn mpvmepXmuBajics B 11€JIOM B3BEIIEHHOIO
IIOfIXOla, YYWUTBIBas IPM TOJIKOBAaHUM COOT-
BETCTBYIOIIVIX COIIAIIEHNIT HOPMbI OOBIYHOTO
MeXIyHapOIHOro IIpaBa (HampuMmep, IO BO-
IIpocaM CpeJICTB IIPaBOBOVI 3aIlUTH’ ¥ BMeHe-
H1A'’), HO KOHCTATUPysl VMEHHO HapyIIeHVIs
COOTBETCTBYIOIIIETO IOTOBOPa, a He HOPM 00bI-
gag. OmHaKO BCTpeyYasIviCh ¥ CUTYallni, KOorjaa

pemenve Cy/ia 3aTparmsajio JOCTaTOYHO IIN-
POKMUII KPyT acleKTOB, He IpelyCMOTPeHHBIX
HaIpsIMYIO B COJlep KalllX IOPUCAMKIIMOHHbIe
KJIay3yJIbl MeXIyHapomHBIX gorosopax'' [8.
C. 482], uto MOXeT co3/laBaTh PUCKM VX pacIy-
PUTEILHOTO TOJIKOBaHMS.

Bo-BTopeIX, BCce oOueBUIHEN CTaHOBUTCH
npobsiema moymTmsalmm gedresibHocTy Cypia.
[TockombKy IIpU3HAHMIO MM CBOeVl IOPUCHVK-
LMY paccMaTpUBaTh J1eJ10 IpujaeTcs OosIbIoe
IIOJIMTUYECKOe 3HaueHMe, BBICOK PUCK OKasa-
HUS Ha Hero fasiieHus. Tak, B HosgOpe 2022 r.
Ha mwiomanke ['enepaprHon Accambrienn OOH
B XOJle JIMCKYCCUVI IO ITyHKTY IIOBeCTKM [IHS
«Hoxnan MexnyHnaponnoro Cyma» OT psma
Aesieraluit 3ByJasiv IpsiMble IIPU3BIBBI K FOCY-
napcream-yuactHukaM OOH Berynuts B fesio
«Yxpauna npomu8 Poccuu» (2022 r.). B urore pe-
KopaHbIM B ctopum Cyzia umciIioM rocyapcTs
(33) OpuIM HaIpaBJIeHBI XOHaTaVICTBa Ha OCHO-
BaHMM cT. 63 CraTyTa, B KOTOPBIX 11 000OCHO-
BaHus opucavkiyy Cyza ObUIo IpeficTaBIeHo
«pacHmpuTesibHOe» TojikoBaHue KoHBeHIMM
1948 r. Haymio HemocienoBaTesIbHOCTh YIIO-
MsHYThIX rocygapcts HATO, orcramBaBimmx
AviaMeTpaIbHO ITPOTMBOIIOJIIOXHBIE  B3IJIS/IbI
II0 BOIIPOCY TOJIKOBaHMA yrioMsaHyTo KonpeH-
v B 2004 1., Korga Orocnasus nopmasna 3ass-
JIeHVe B CBS3U C IpOBeAeHHbIMU Mu B 1999 1.
Oombapromposkamm (Cym He mpum3HaiI Haju-
yye cBoey IOPUCAMKIINY, YTO IIOABEepIioch
KPUTHKe PSIOM YUYeHBIX-MeX/1yHapOIHWKOB).
Opnako Cypn He npupan 3Ha4eHM JTaHHOMY
HECOOTBETCTBUIO, He YCMOTpPEB 3JI0yIIoTpedrie-
HIS TIPABOM U Y/IOBJIeTBOPMB 32 XofaTarcTsa'?
(xkpome CHIA).

[TonTBepxneHveM Je-daKToO BIVISHUS I10-
mTIYeckoro KonTtekcra Ha Cyz, B OT/IeIbHBIX
Jesiax, pasyMeeTcs, MOTyT CJIy>KUTb JIIIb KOC-
BeHHble MHAMKaTopbl. Hampumep, B pertennmn

> Armed Activities on the Territory of the Congo (New Application: 2002) (Democratic Republic of the Congo v.
Rwanda), Jurisdiction and Admissibility, Judgment, 1.C.J. Reports 2006, P. 39-46.

& Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine
v. Russian Federation), Preliminary objections of the Russian Federation, 3 October 2022, P. 6.

7 Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine
v. Russian Federation), Application instituting proceedings, 26 February 2022.

8 Application of the International Convention for the Suppression of the Financing of Terrorism and of the International
Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian Federation), Judgment of 8

November 2019, Preliminary Objections, P. 21.

° La Grand (Germany v. United States of America), Judgment, 1.C.]. Reports 2001, P. 508-514.

0 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits,
Judgment, I1.C.]J. Reports 1986, P. 53-69; Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. Reports 2007, P. 199.

! Hanpumep, B «aene o HedTsHbIX nnatdopMax», 0OCHOBAaHHOM Ha [orosBope mMexay CLUA v MpaHom o apyx6e, ako-
HOMUYECKMX OTHOLLEHWSX U KOHCYNbCKUX npaBax, Cya paccMoTpen obLime Bonpockl MPUMEHEHUS CUMbI.

12 Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine
v. Russian Federation: 32 States intervening), Order of 5 June 2023.
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0 BpeMeHHBIX Mepax I10 Xajiobe I'pysun, mmpu-
HATOM B pasrap MeX/yHapO[HOV peakini Ha
cobwrtus asrycra 2008 r., Cyz ycraHOBWII prima
facie 1OpUCAMKIMIOY, ITOCKOJIBKY «OOIIenpu-
HeTOoe 3HadueHMe» cTaTbyt 22 MKJIPII He mpen-
TrosiaraeT o0sg3aTeIbHOTO IIPOBeIeHNIs ITepero-
BopoB I1iepert oOparenuem B Cya. Crycra 2,5
roga, CyJ npuiiiest K IpOTUBOIIOJIOKHOMY BBI-
BOJIy, OCHOBBIBasiCh Ha 00I1leM IIpaBiie TOJIKO-
BaHVsI MEX/TyHapPOIHBIX JJOTOBOPOB ¥ ITPUHIIN-
nie a¢pdexTrBHOCTM. XOTS TpV3HaHWME prima
facie OpUCAVIKIINM Ha CTa[lV BpeMeHHBIX Mep
U He IpefpellaeT BOIPOCa O FHOPUCAMKIUNI
Cyna mpu masipHeVIeM pacCMOTpeHuH Aena’?,
CTOJIb CYIIeCTBEHHBIe pa3sHOYTEHWs B «00IIe-
IIPVHATOM 3HaYeHWUM» TeKCTa JI0roBOpa BbI3bI-
BaloT o3aboueHHOCTh. HeocTopoxHbInt mogxor,
K BOIIpOCaM IOPUCAMKIINY ITPOSIBIIICS U B fiesle
«Yxpanna npotus Poccum» (20221.), B KOTOpOoM
Cyn HasHauWI BechbMa OOIIVPHbIe BpeMeHHbIe
Mepbl. O BO3MOXKHOVI ITOJIUTIYECKOV IIOfIoIIe-
Ke JJaHHOTO pellleHNs CBU/IeTeIbCTBYeT 3asiBile-
HVie MapOKKaHCKOro cyapu M. bennynel, mipu-
3HaBIIIETO OTCYTCTBME B JeVICTBUTEIILHOCTY OC-
HOBaHW [J1s1 FOPVICAVKIIVN M COCJIaBIIerocs Ha
«JTM'YHbIe MOTVBBI» TIOAAEPXXKM OOJIBIIMHCTBA
II0 BOIIPOCY Ha3HaueHWs BpeMeHHEIX Mep't. O6
OTCYTCTBUM FOPUCIVKIUM 3asBWIN TaKXe Cy-
npu ot Poccym m Knras.

JlaHHbBIe IpVIMepPBI CIIyXKaT MHAMKATOPOM
HeofHO3HauHbIX JucKyccuit B Cyme Mexmy
CTOPOHHMKaMM ¥ IIPOTMBHUKAMU CyJIeVICKOTO
akTuBMU3Ma. Tak, HeKOTOpble Cy/bV HacTau-
BaJIi Ha OoJlee «MSATKOM» B IUIaHe KpUTepueB
JUIS yCTaHOBJIEHM COTJIacks Ha IOPUCIVKIINIO
Mexpaynapognoro Cyza TOJIKOBaHWUM [I0TOBO-
PoB B cdepe 3alIUTHI U MOOIIPeHNs IIpaB de-
JI0BeKa BBUAY MX 0coboro oObekTa m Iiejier,
fa)e eCV 3TO IMOfApasyMeBajio Obl IIpUMeHe-

HIe SBOJIIOTVIBHOTO TOJIKOBAaHWS, He YYMTBI-
BAIOIIero HaMepeHMs TOCYyAapCTB MPY 3aKITIo-
YeHU COOTBETCTBYIOIIErO MeXIyHapOIHOTO
norosopa' [17. C. 362]. JlaHHBIe ITOIXOIBL, OfI-
Hako, He O opmepXa"bl CyqoM, KOTOPBIV
IIPV TOJIKOBAHWMM IOPVCAMKIVOHHBIX KJIay3yJl
IIPUMeHsUT Oo0lIllee IpaBWIO TOJIKOBAHMS, 3a-
KpeIUIeHHOe B BeHCKOV KOHBEHII O IIpaBe
MeXIyHapOIHBIX JJOTOBOPOB, He feriast KaKyX-
700 VICKITIOUEHNIT JIsI JOTOBOPOB B 00J1acTi
3aIUTHI I TIOOIIpeH s ITpaB YyesioBeka. OT co-
omopenns Cymom GartaHca IIpV pacCMOTPEHUN
IlepefIlaHHBIX eMY B IIOCTIe[[Hee BpeMsl OJINTI-
9eCKV YyBCTBUTEIBHBIX [IeJI, a Takke Ipu3Ha-
HVISL VIM KJIFOUEBOVI POJIV IIPVHIINIIA COTJIACHS
rOoCy/1apCTB, OyIeT 3aBuCeTh U aBTOPUTET HaH-
Horo cynebHoro oprana OOH.

B-TpeTbux, pe3ysIpTaTOM YYacTMBILIErOCs
VICIIOJIB30BaHMSL TOCYyapCcTBaMy FOPVCAVKIIN-
OHHBIX KJIay3yJI MeXIyHapOJHBIX OTOBOPOB
(ocobeHHO B cdpepe mpaB yesioBeKa) CTajla Iie-
penaua B Cyz f1es1, TpeOyIOmyX MCcCIeIoBaHIs
MHOXecTBa (paKTOB: KaK TEXHUYECKVX ITapame-
TpoB'®, Tak 11 0OWIIVSE HAVBUIYJIbHBIX CITyda-
eB TIpefosaraeMpix HapyreHuit”. IIpu aTom
H/INIO «OTHAJIEHHOCTb»  (Teorpadpmdeckasi,
BpeMeHHasi, Ky/IbTYpHO-VCTOpUYecKas M MU-
pOBO33peHYecKast) Cyzer OT pacCMaTpUBaeMBIX
vimmt cobbrtuin [11. C. 263]. Kak mokasasn orbIT
CIIyIIaHUIL TIO CYILEeCTBY Jefla «YKpanHa IIpo-
s Poccum» (2017 1.), MHOTME M3 HUX IIpeOBI-
BalOT B «MHMOPMAIIIOHHOM BaKyyMe» C yde-
TOM 3aMaJTdVBaHs B 3apyOeXKHBIX ICTOUHKAX
HEKOTOPBIX CBeIeHNI. 3aciIyIBaHNs ITOKa3a-
HVVI CBUJIETeJIeVI 1 SKCIIEPTOB COITIACHO CTaThe
43 CraTyTa B X0/le YCTHOIO Cy/IOIIPOV3BOJICTBA
[4. C. 1] MmOxeT OBITH HETOCTATOYHO /TS 00BEK-
TMBHOTO YCTaHOBJIEHVISI 0OCTOSATEIBCTB CIIOpa
ero npenmnockuiok. Pacronaraer s Cyp gocTa-

13 Case Concerning Application of the International Convention on the Elimination of all Forms of Racial Discrimination
(Georgia v. Russian Federation), Provisional Measures, Order of 15 October 2008, I.C.J. Reports 2008, P. 353, 388.

4 Application of the International Convention on the Elimination of all Forms of Racial Discrimination (Georgia v.
Russian Federation), Preliminary Objections, Judgment of 1 April 2011, I.C.J. Reports 2011, P. 125 — 126.

5 Anglo-Iranian Oil Co. (United Kingdom v. Iran), Preliminary Objection, Judgment, I.C.J. Reports 1952, P. 102 — 103.

16 Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine
V. Russian Federation), Request for the Indication of Provisional Measures, Order of 16 March 2022, General List No.

182, Declaration of Judge Bennouna.

17 Application of the International Convention on the Elimination of All Forms of Racial Discrimination (Georgia v.
Russian Federation), Preliminary objections, Judgment of 1 April 2011, I.C.]J. Reports 2011, Dissenting opinion of

Judge Cangado Trindade, P. 239, 300, 305, 307.

18 HanpuMep, COOTBETCTBME MPOMBILLIEHHOrO 06bEKTa ONpeaeneHHbIM 3KOM0MMYECKUM CTaHAapTaM, OLEeHKa ero Bos-
[ENCTBMS Ha OKpyXatowwyto cpeay, cM. Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, 1.C.J.

Reports 2010, P. 14.

19 I'Ipep,nonommeano CBMAETENBbCTBYOLWMNX, HAaNpUMED, 06 OCYLLECTBNEHNM rEeHOoUMAa, ANCKPUMUHALUNN, HaDYLIJEHMl‘/II

HOPM MEXAYHapOoAHOro ryMaHMTapHOro npasa v T.4.
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TOYHOW «MHPPACTPYKTypoit» id BceoObeM-
JIFOIIETO ITpoIlecca YCTaHOBJIEHNS (PaKTOB «Ha
Mecte»? Ckopee Het [19. C. 752].

CyZIpyt MOTYT OCYIIIECTBIISITH «BBI€3] Ha Me-
CTO» CAMOCTOATEJILHO COITIacHO craThe 44 Crary-
Ta U cTaThe 66 PertaMenTa®, OTHAKO 3TO CIIy4M-
JI0Ch JIVIIIb eIVHOXIBL B Oese, KACaoujeMcs npo-
exma «Iabuuxobo-Hademapour»™ [5. C.11; 7. C. 17].
B 1995 r. cropone! criopa coracoBasv MOJAJIbHO-
CTVI BU3WTA, TIO/IIIVICAB Psifi IIPOTOKOJIOB, a B XOfIe
BU3UTA KaXKIOV M3 HUX IIPEIOCTaBIIUINCh PaB-
HBle BO3MOXXHOCTM TI0 OpraHv3aIyii BCTpeY Cy-
eVl C TeXHYIeCKVIMI SKCTIePTaM 1 ITOCEIIeHITT
00bexToB?. B pemenvm Cyp yKasasl, 4To «IIpw-
HSUI K CBEIEHNIO» IIOJyYeHHBIe UM «TexHIde-
ckve mosicHeHvis»> [13. C. 221]. [TaHHBI IpIMep
JeMOHCTPUPYET, UTO OpraHM3alis «Bble3da Ha
MecTO» Cyzeit TpeOyeT 3HauMTe/IbHBIX PecypcoB
(mpexxrie Bcero pMHAHCOBBIX) M COTPYIHIYECTBa
CTOPOH CIIOpPa, YTO PEIKO BCTpedaeTcs Ha IpakK-
tvke. [Tpu sTom Cyz HUKOTTa He Ha3Hadasl BU-
3UT proprio motu, TO eCTb B OTCYTCTBVIE COIIACHS
oberix CTOpOH criopa, x0T POopMaIbHO TaHHOTO
TpeOoBaHIs He 3aKpervleHo. Tak, B psiie CriopoB
(0es10 0 FOeo-3anaonot Agpuke*, deso o deaumuma-
yuu Mopckotl epanuybl 8 paiione saruba Man®, deso
0 CYXOMYMHBIX U MOPCKUX 2PAHUYAX U ePAHUYAX
Mex0y ocmpobamu®) xomaTavicTBa OTHOV M3 CTO-
POH 00 OpraHM3aIy BUUTOB VIV 9KCIIePTH3 He
nopepxvBavich CyoM BBUY OTCYTCTBUS CO-
I71acyisl BTOPOVI CTOPOHBI.

Cormnacno crarbe 50 CraryTta Cynm mMoxer
MOPYYNUTh KOMUCCUV 3KCIIEPTOB OCYIIIECTBUTH
BU3UTHI HETIOCPEIICTBEHHO B MecTa 1 OOBEeKTHI,

OTHOCSIIMeCH K IIpeIMeTy CIIopa, YTo, OffHa-
KO, TaKXXe PefKO VCTIOIb3yeTcs Ha IIpaKTuKe”
[12. C. 435]. Tax, B dese 0 nposube Kopgpy® Cyn
HasHauwi KoMuTeT KCIIepToB IS OATOTOB-
KV JIOKJIafia TI0 psifly CYIIeCTBeHHbIX LTI Jefla
axTOB M MOPYYIWII €My OCYIIECTBUTH BU3UT
i cOopa [10Ka3aTeIbCTB M YCTpaHeHs IIpo-
TUBOpeunit B oTHomeHun ¢akros [3. C. 87; 13.
C. 226]. I3 HegaBHO paccMoTpeHHBIX Aert Cyfl
Ha3HauWI 3KCIepToB B criope «Koweo npomub
Veanow1», mOpyunB MM MOATOTOBUTD 3aK/IIOYe-
HIS B OTHOIIEHUN TpexX BWUIOB yIepba: ru-
Oernb JIOzIeVI, yTpaTa NPUPOIHBEIX PECYypPCoB U
MaTepuaIbHBI yinep6”. OgHako mpu TaKoM
«JIeNerupoBaHm» Ha IpernogHocumyto Cymy
vHMOpMaIMI0O Hen30eXHO BIIVSIOT B3IJISIBI
1 yOeXxmeHWs COOTBETCTBYIOIIVIX 3KCIIEPTOB,
a TaKXe CTOUT ITpobrieMa ToxOoOpa SKCIIEPTOB,
KOTOpBle ObOyafayii Obl TpeOyeMbIMM 3HaHW-
SMU ¥ TIPU3HAHHBIM aBTOPUTETOM B COOTBET-
crBytomert obnactu [11. C. 255].

B cBoent mpakTyke Cyz He pa3 CTaJIKMBasICs
C TPYZHOCTSAMU B pacciIeloBaHMI OOBVHEHW
PasIMYHBIX CTOPOH OTHOCWUTEJIBHO KOHKpET-
HbIx akToB. B mene «bochus u I'epyeeobuna
npomu Cepbuu u Yeproeopuu» Cypn onmpail-
cd Ha BBIBOIBI MeXIyHapogHOTo TpuOyHasla
o Owmirent HOrocmasum (MTBIO)*, xors m
npu3HaI HeyOeInTeIbHBIMI HEeKOTOpPbIe IOf-
xompl TpuOyHasla K aHaIM3y [0Ka3aTeIbCTB
[14. C. 3]. D10 3aKOHOMEPHO CTAIO OOBEKTOM
crpaseryson kpurtuku [7. C.114; 9. C. 106; 19.
C. 752]. B nmene «lambus npomub MoesaHmoul» TO-
CyIapCTBO-3asBUTENb’ aKTMBHO CChUIaeTcsl Ha

20 International Court of Justice, Rules of the Court (adopted 14 April 1978), printed in Acts and Documents No. 6. —

The Hague: ICJ, 2007.

2 Gabcikovo-Nagymaros Project (Hungary / Slovakia), Judgment, 1.C.J. Reports 1997, P. 7.

2 Gabcikovo-Nagymaros (Hungary/Slovakia), Order of 5 February 1997, 1.C.]. Reports 1997, P.10.

3 Gabcikovo-Nagymaros Project (Hungary/Slovakia), Judgment, 1.C.]J. Reports 1997, P.14.

24 South West Africa, Order of 29 November 1965, 1.C.]J. Reports 1965, P. 9.

% Delimitation of the Maritime Boundary in the Gulf of Maine Area case, 1C] Pleadings 1984, Vol. VII, Correspondence,
P. 329, 330, 331, 332, 341, 354. // URL: https://www.icj-cij.org/files/case-related/67/9607.pdf

% [and, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening), Judgment of 11

September 1992, 1.C.J. Reports 1992, P. 361.

2 Case Concerning the Factory at Chorzow (Germany v. Poland), Claim for Indemnity, Merits, 1928 PCIJ Series A,
Ne 17 (Sept. 13), P. 99; Corfu Channel (United Kingdom v Albania), Order of 17 December 1948, I.C.J. Reports
1947-1948, P. 124; Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada/United States of
America), Appointment of Expert, Order of 30 March 1984, 1.C.]J. Reports 1984, P. 165; Frontier Dispute (Burkina
Faso/Republic of Mali), Nomination of Experts, Order of 9 April 1987, I.C.]J. Reports 1987, P. 7 (cornacHo cT. 48

CraTtyTa).

28 Corfu Channel case (United Kingdom of Great Britain and Northern Ireland v. Albania), Judgment of April 9" 1949,

1.C.J. Reports 1949, P. 4.

2 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), Reparations, Judgment

of 9 February 2022, General List No. 116, P. 14.

30 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina
v. Serbia and Montenegro), Judgment, 1.C.J. Reports 2007, P. 134.

3t Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia v. Myanmar),
Application instituting proceedings and Request for the indication of provisional measures, 11 November 2019.
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nyomvkanmy Crenmoxsiagunka Cosera OOH
II0 IIpaBaM YeJIoBeKa I10 CUTYyallly C IIpaBaMu
yestoBeka B Mpsnme 1. JIn, CrienmassHOTO Co-
BeTHMKa [enepanbHoro cexkperaps OOH 1o
IpenynpexaeHuio reHonyaa A. JlueHr, Herpa-
BUTEJIbCTBEHHBIX OpraHm3aimit v Muccum 1o
ycTaHoBsleHMIo pakToB B MbgauMe. [TockorbKy
B vosie 2022 1. Cyn npwsHal HajuJue 1opuc-
AVIKIIVV TIO JAHHOMY [eJIy~?, Iepej HUM BHOBb
BCcTaHeT Ipo0siema cOopa M aHaM3a J0Kasa-
TesIbCTB. Tak Kak Ha cTafyuy obecrieunTe/IbHbIX
mep Cyz He pas3 onmpasics Ha BeiBofibl Muccum
TI0 YCTaHOBJIEHNIO (DaKTOB B MbsiHMe™, BeposiT-
HO, 4TO U IIPU pacCMOTPEeHMM BOIIPOCOB CyIIle-
CTBa OH BHOBb ITpu0erHeT K pe3yJibTaTtaM cOopa
U aHa/IM3a JI0Ka3aTeJIbCTB TPEeThbUMM JIUIIAMMU.
YnomsinyTas mpoOsema akTyajlbHa M B KOH-
TeKcTe fieria «Yxpauna npomué Poccuu» (2017 1.),
B KOTOPOM CTOPOHBI y)XKe IpeJICTaBWIN ThICs-
Y) CTPaHMUI] JOKyMeHTaJIbHBIX JI0Ka3aTesIbCTB.
OcTpo BcTaHeT [JaHHBIVI BOIPOC U B CiIyyae
ycranosieHust CyioM cBOeit IOpUCAVKIINI 110
APYIVIM HaxOISAIIMMCS Ha ero pacCMOTPeHWUM
«(pakTOEMKMM» [leJIaM: 3asBlIeHusM Apme-
Hv 1 AsepbOanXkaHa, YkpanHsl ipotus Poc-
cvn 2022 r., Kanager 1 Hupeprianmos mpoTvs
Cupun u gp. To, xax Cyp, OyzieT cripapisThes
C paccMOTpeHMeM TaKyX fiejl B yCJIOBUAX OTCYT-
CTBUS y HEro pa3paOOTaHHOV IPaKTUKM IS
OpraHmsaLyy IIOJIHOLIEHHOIO IIpoliecca ycTa-
HOBJIeHMs (paKTOB, MOXXeT OKa3aTh B Oymyiem
BIIViAHMe Ha IIpU3HaHMe TrocyJapcTBaMy ero
ropucaukiym. Ecam ata dynKIms Bce 6osblie
Oyzer «OTHaBaThCs Ha OTKYII» TPETHUX JIVILL, JI0-
Bepyie TOCYAapCTB K JTAHHOMY MeXXIyHapOJHO-
MY VIHCTUTYTY MOXeT CHU3UTBCS.

[Ii1st Toro uToOml cyby MexayHapogHOro
Cyna obnamanmy vHQOpMaIein «u3 IIePBBIX
PYK», a Takke MOIJIM IOJIyYUTh COOCTBEHHOe
IIpefiCTaB/IeHVe O CUTyaLVV Ha OIpe/le/leHHO
TepPUTOPUN, ee MICTOPUUECKIX, KYJIbTyPHBIX U
VIHBIX 0COOEHHOCTSIX, 11e/1eCO00pasHOV BUINUT-
Cd OopraHw3als BU3UTOB Cyden (Ipu rapaH-
TUPOBAHHOVI 0e30IIacHOCTY) B Hanbosiee CJI0X-
HBIX ¢ $aKTOJIOIVUeCcKOV TOUKM 3peHMms Jleslax.
[TapasutenbHO ITpeficTaBiIsgeTCs HEOOXOAVMbIM
pacIpsTh NPaKTHKY 3a/1eVICTBOBaHMs Ha3Ha-
gaeMbix CyoM skcriepToB. MOXHO COTIacuThb-
cs ¢ cyabent A. FOcydom, KoTopeI B 3as1B/IeHINI
K pemenmio Cypia 110 dety 0 yea110403Hbix 3a60-

dax Ha pexe Ypyebail ykazas, uto «Cymy ObuIo
Obl mosiesHo B Oymymiem Oosee 3ddexTmBHO
VICTIOJIB30BaTh  TIOJIHOMOYMS], ITpefIoCTaBjIeH-
Hele eMmy ero CraTyToMm, ISl paccCMOTpeHMs
(pakTOEMKIMX U CJIOKHBIX HayUHBIX JIeJI U pas-
PabOTKM /7151 3TOTO YeTKOVI CTpaTeruy, KOTopast
103BOJTWIIa OBl eMy OlleHVMBaTh He0OXO/IMMOCTh
3aKJTIIOUeHNs] OKCIIepTa Ha paHHeV CTajIuu pac-
cMoTpeHMs fefta»*. XoTd Hay4dHas AVCKYCCUS
0 pacIIpeHNUN yYacTis SKCIIePTOB IOCBAIIeHa
IIpeMMyIIIeCTBeHHO HayKOeMKVM JiejlaM, JIaH-
HBIVI BOIIPOC aKTyasIeH U I CIIOpoB B cpepe
IIpaB yesioBeKa. B Hayke o3ByumBaeTcs v Ipeji-
JIOKeHMe O co3[laHNM OTAeIbHOV Kamepsl Cysia
II0 yCTaHOBJIEHMIO (PaKTOB, KOTopasi Obl ocy-
IIeCTBJIs/Ia TOVICK U ITpe/IBapUTeIbHBIV aHaIN3
VIMeroIImXcs oKasarenbeTs [14. C. 4].

PESYJ'IBTaTLI uccjIe10BaHUA

VI31105keHHbIe JOBObI IIPUBOLSAT K BBIBOITY
0 TOM, UTO B IIOCJIe[THVIe FOJIbl yYacTIach ITpak-
TUKa WCIIOJIb30BaHMs TOCy/IapcTBaMiM IOpVC-
AVIKIIVIOHHBIX KJIay3yJI [ Ilepefiaun B Mexty-
Haponubt Cyn OOH BceoObeMTIOMMX 11 MHO-
TOACIeKTHBIX CIIOPOB, 3a4yacTylo VIMeOIIVX
JIVIIIb KOCBEHHOe OTHOIIIeHVe K 3a/1eVICTByeMO-
MY MeXIyHapOoJHOMY JIOTOBOPY. 3aMeTeH poCT
Yyc/Ia CIIOPOB, Kacaromyxcsi OOBMHeHUIT B Ha-
PYLIEHUN MeXTyHapOIHBIX JIOTOBOPOB B cde-
pe IpaB yesloBeKa, KOTOpble 10 CBOeVl Ipupozie
CONpsDKeHbI ¢ HEOOXOIMMOCTBIO OIIeHKM 3Haul-
TeJIbHOIo KomdecTsa pakToB. CieioBaTesibHO,
Cyny Bce dare npujieTcsi CTaJIKMBaTbC C He-
obXxoMMoCTEIO cOOpa JI0KasaTesIbCTB, B TOM
ypcle in situ, a Takke M3ydeHveM OOJIBIIIOrO MX
KOJIMYeCcTBa M3 Pa3HbIX MICTOYHWKOB ¥ OLIeHKOW
VIX I0Ka3aTeJIbCTBeHHOVI CIUTBL Perikoe oOpartie-
HMe K MexaHU3My BV3WUTOB Ha MeCTO (CaMUMMU
CyIbsSIMM WIM Ha3HaYeHHBIMM MMM SKCIIepTa-
MI) IPUBOAUT K mcrosb3osaHmio CygoMm MH-
dopmarm U3 TpeTbMX MCTOYHMKOB Oe3 BO3-
MOXXHOCTV KOHTPOJISI B OTHOIIEHWN ITOH0Opa
JIVILI, OCYIIIECTBJISIONIVX COOp M aHayM3 JI0Ka-
3aTeJIbCTB, VI B OTHOILIEHWW VICIIOJIb3yeMOV MU
Metoposorum. Ecim maccusHocTh Cya B J1aH-
HOM BOIIpOCe COXPaHWUTCH, TO B ero IpaKTuKe
BO3HVKHYT CJIOKHOCTW, CBI3aHHBIE C OLIEHKOW
JI0Ka3aTeJIbCTB, ITpefICTaB/IsieMBbIX CTOPOHaMM
VI TPeTbMMM JINIIAMI ¥ OpraHM3alVIsIMI.

32 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia v. Myanmar),
Preliminary objections, Judgment of 22 July 2022, General List No. 178.

3 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia v. Myanmar),
Order of 23 January 2020, Request for the indication of provisional measures, P. 17, 18, 21.

34 Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, P. 14, Declaration of Judge

Yusuf, Para. 14.
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JlaHHBIX IpOOJIEM B psfie CJIydaeB MOXKHO
130eXaTb B TOM 4micIe ITyTeM obecrieueHvs cOa-
naHcupoBaHHoOro noaxoma Cyda K Bompocam
YCTaHOBJIEHVSI CBOEVI IOPVUCOVKLINM C YIeTOM
BaXHOCTV IIPMHIIMIIA COITIACVS TOCYHapCTB.
DT0 0cOOEHHO BOCTPeOOBAHO B CBETE IIPAKTVKI
37I0ynoTpebieHs IOPUCAVKIVIOHHBIMY KiIay-
3ysiamm 1t iepemaun B Cyfi CIIOpOB HOJTATIYe-
CKOT'O XapakTepa, JIVIIIb OTHAIEHHO CBSI3aHHBIX
C 3a/1eVICTBOBAHHBIM JIJISI 3TOVI LIeJIVI JIOTOBOPOM
[6. C. 496], a Takxxe BBI3BAHHOTO JAHHOV TEH-
JeHIIVeV! VICKYCCTBEHHOTO OTpaHYeHVIs IIpefi-
MeTa CIIOpa, YTO HepeaKo cTaBuT meper Cymom
CJIOXKHBIE BOIIPOCHI IIPVIMEHVIMOTO IIpaBa.

OtMedaeTcsi HEOITHOPOIHOCTh TOYEK 3pe-
HUA Ha J[AHHYIO Ipo0JieMy Ccpeay WIEHOB
Cyna, mpefcTaBIISIOMNX «ITIaBHeNIe ¢op-
MBI LVBVWIVI3AIV Y1 OCHOBHBIE IIPaBOBBIE CU-
cTeMbl Mupa». O3ByuUMBaIVICh ITPEIJIOKEHVISI
0 HEeoOXOAMMOCTM 0COOOTO  3BOJIIOTMBHOTO
TOJIKOBaHISI TIOJIOKEHUIT MeXXIYHaPOIHBIX [10-
TOBOPOB B cdpepe IpaB YelOBeKa (BKJIFOUAs VX
IOPVUCOVKIVOHHbIe KJIay3ysibl) B IIEISIX CHU-
JKEHVS «IIOpora» IS YCTAaHOBJIEHVS HayIdVIs
coryacusi rocygapcrsa Ha fopucaukimio Cypa.

HeCMOTpSI Ha TO, YTO 10 HACTOAIIETO BpeMEHI
CTOJIb paVKa/IbHas IIO3UIINA HaIIPAMYIO Cy-
OOM He IIoAAep XMBaJlaCb, aBTOpOM OTME4YarOT-
Cs HEKOTOpPbIE M3MEHEHII B €0 I0AX04axX, BbI-
3bIBaroIIie 00eCcITOKOeHHOCTb.

3akroueHme

Takum obOpasoMm, K HacTosIIeMy MOMeH-
Ty Ha paccMoTpenun MexynaponaHoro Cynia
OOH nHaxomuTcsd MHOYXECTBO CJIOXKHBIX [1e7],
B TOM YMCJIe Kacaroluxcs CUTYyalluv, 3aH1Ma-
IOIIVX 3HAYNTEIIbHYIO JI0JII0 MeXKIyHapOoIHO
IIOBeCTKM JIHs. BMecTe ¢ TeM, IOCKOJIBKY IOpUC-
nukiyg Cyfa HepaspbeIBHO CBsi3aHa C IPUH-
LIUIIOM COIVIacHsl, TOCY/IapCTBO He MOXeT ObITh
IIPUHYK/IEHO K ee IIPU3HaHWIO BHE PaMOK Tex
yCJIOBUW, KOTOPBIMM OTpPaHUYeHO coIiacue
maHHoro rocyfapcrsa. To, kakum obpaszom Cy
OymeT ompenesnsTh 3TV paMKW B COBPeMEHHBIX
yCJIOBUAX OecIiperiefJeHTHOTO IOJIUTIYeCKOro
JaBJIeHNs, IIOIJac CTaBsIIEero BBIOOP MeXIy
CIIPaBeIVBOCTBIO ¥ IIOJIUTUYECKM KOHTeK-
cToM, Oymer mMMeTh OOJIBIIOe 3HaueHWe IS
COXpaHeHMs aBTOPUTeTa IJIaBHOTO CymaeOHOro
opra"a OOH.
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THE INTERNATIONAL COURT OF JUSTICE TODAY:
CURRENT CHALLENGES AND PROSPECTS

Introduction. The study strives to analyze the
current situation in the International Court of Jus-
tice, a number of the challenges facing it, as well as
their possible solutions. Of the 18 disputes currently
in the Court’s docket 14 were submitted on the ba-
sis of jurisdictional clauses of treaties, including in
the field of the protection and promotion of human
rights. Using the example of a number of cases, in-
cluding those involving the Russian Federation, the
author analyzes some of the problems resulting from
this trend.

Materials and methods. The methodological
basis of the study includes the following general sci-
entific and special methods of cognition: formal-log-
ical, formal-legal, historical-legal, comparative-legal,
analysis and synthesis.

Results of the study. Firstly, the artificial limi-
tation of the subject matter of the dispute in some in-
stances is noted, which leads to questions of applica-
ble law and causes risks of broad (or “evolutionary”)
interpretation of treaties. Secondly, the problem of
politicization of the Court’s activities by some of the
Parties to the process is identified, forcing the Court
to choose between justice and the political context in
some of the “high-profile” cases. Thirdly, the Court’s
inability to consider numerous “fact-intensive” cases
brought by way of jurisdictional clauses of treaties
(especially in the field of protection and promotion of
human rights) is noted.

KiroueBrle cj10Ba:

Discussion and conclusions. The author sees
possible solutions in ensuring the Court’s balanced
approach to issues of establishing jurisdiction with
due regard to the principle of States’ consent, as well
as in adjusting its fact-finding methods. While in its
practice the Court has not directly supported the pro-
posals voiced by some of its members favoring evo-
lutionary interpretation of the provisions of human
rights treaties in order to lower the “threshold” for
establishing the existence of a State’s consent to its
jurisdiction, the author notes some recent changes in
the Court’s approaches that cause concern. The au-
thor predicts a number of negative political and legal
consequences of excessive judicial activism, includ-
ing the risk of broad interpretation of the provisions
of the relevant conventions and their abuse, as well
as a decrease in the confidence of States in the dispute
resolution system within the principal judicial organ
of the United Nations. Maintaining the Court’s cau-
tious approach to issues of establishing States” con-
sent to its jurisdiction will be of great importance to
upholding its authority.
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