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ADMINISTRATIVE DISTRICTS IN THE REPUBLIC
OF SERBIA - CONSTITUTIONAL STATUS AND
PERSPECTIVES

Dr. Marko Stankovié*
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Introduction: Districts in Serbia have a long tradition, dating back to the
early 19th century. In that period, they performed competences of state admin-
istration and local self-government at the same time. Serbia left the socialist
model of constitutionality and returned to liberal-democratic constitutional
institutions in 1990, and districts have their new position in constitutional
system - districts are exclusively regional offices of ministries, a form of terri-
torial deconcentration of power. Their main function is to accomplish orders is-
sued by central administrative authorities (ministries). First part of this paper
analyzes development of administrative districts and their current position in
the constitutional system of Serbia (status, organs and competences). Second
part of the paper discusses some options for improving of the position of ad-
ministrative districts in the future, within the possible reform of the territorial
organization of Serbia.

Materials and methods: The methodological basis of the research consists
of general scientific and special methods of cognition of legal phenomena and
processes in the field of constitutional and administrative law: the method of
systemic structural analysis, method of synthesis of socio-legal phenomena, the
comparative legal method, formal logical method, historical method.

Results: The analysis showed that the status of administrative districts
should be changed. Administrative districts is the Republic of Serbia are of-
fices (branches) of ministries that perform tasks of state administration They
are therefore a kind of regional state administration bodies and organizational
units of ministries. On the other hand, the existing districts, 29 of them, can
represent a good basis for introduction of second level of local self-government
in the Republic of Serbia. In this way, districts could obtain some competencies
to conduct independently, by their own organs, elected directly by the citizens.
In addition, districts would be able to keep their existing prerogatives and thus
become a kind of “mixed” territorial units, which would unify functions of lo-
cal government and local self-government. After all, municipalities in Serbia
in many ways already have such a character. This solution would increase
efficiency and democratic nature of the system in Serbia and strengthen the
position of local self-government. However, in order to improve the position of
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districts in Serbia in this manner it is not enough to perform only revision of
laws, but also the constitutional revision as well.

Conclusions: The main conclusion is that districts should change their le-
gal nature. They should become “mixed” territorial units (administrative and
self-governing). In that way, they would be very similar to Serbian districts
of the 19th century. Reform of the territorial organization of the Republic of
Serbia, which seems inevitable, should seriously consider changing of the legal
status and nature of districts. They could become respectable territorial units,
which could have “mixed” character, so they could unite in themselves both
functions of state administration and functions of local self-government. Such
a character, which existed in the Serbian constitutional tradition for a long
time, would allow districts, as both administrative and self-governing units,
to establish more solid relationship between local communities (municipalities
and cities) and institutions of central government. Their territorial, economic
and demographic potential would be a solid basis for increasing of efficiency
of local self-government and state administration in the Republic of Serbia.
Besides, application of this model would completely overcome senseless region-

alization project, which would surely bring more damage than good.

Introduction

System of government in the Republic

of Serbia under the 2006 Constitution

and status of public administration

ystem of government in the Republic of Ser-
Sbia according to the Serbian Constitution

of 2006' is specific - by its external char-
acteristics, it is a semi-presidential system, and
by an internal, it is “rationalized” parliamen-
tary system (parlamentarisme rationalisé). If we
take purely formal criterion for differentiation
of parliamentary and semi-presidential system,
i.e. the method of election of the President of the
Republic, there is no doubt that system of gov-
ernment in Serbia is semi-presidential, because
President of the Republic of Serbia is elected
directly. On the other hand, if we adopt an es-
sential criterion, i.e. the position and powers of
the central state authorities (Parliament, Govern-
ment and Head of the State) then Serbian system
of government is without doubt parliamentary
system. The Venice Commission gave a similar
opinion: “The Constitution provides for a clearly
parliamentary system of government with a rel-
atively weak although directly elected President.
Having regard to the experience with the use of
presidential powers in other new democracies,
this choice is welcome. As regards the particular
design of the system, the President might have

been given a somewhat stronger role concerning
appointments to independent positions”2. Organ
of operative executive power in the Republic of
Serbia is the Government (art. 122 of the Con-
stitution), because it holds almost the entire ex-
ecutive power in its hands. In other words, the
Government of the Republic of Serbia has all the
features typical for a parliamentary system of
government. The Government, therefore, has a
triple role: political, executive and controlling.

The 2006 Constitution establishes the public
administration as a separate unit in its system-
atization, within the part on the organization
of the state, which means that the provisions
referring to public administration are not pres-
ent in the section on the Government. “The Con-
stitution does not list the activities of the public
administration, but only defines who performs
them (‘ministries and other public adminis-
tration bodies, stipulated by the Law’)” [7. P.
21]. The public administration holds the same
power (executive power) as the Government.
That is very clear from constitutional provisions
specifying that the public administration shall
be accountable for its work to the Government,
which defines the internal organization of min-
istries and other public administration bodies
and organizations.

Considering the circumstance that the af-
fairs of state administration cannot be accom-

1 Ustav Republike Srbije [Constitution of the Republic of Serbia]. Sluzbeni glasnik Republike Srbije [Official Gazette of

the Republic of Serbia] No. 98/2006.

2 The European Commission for Democracy through Law — Venice Commission. Opinion No. 405/2006. P. 11.
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plished solely from one center, it is necessary for
central authorities to have their agents on entire
national territory. This is the purpose of admin-
istrative districts of the Republic of Serbia. Ad-
ministrative districts are part of public adminis-
tration. They are branches of ministries, which
thus perform state administration tasks outside
their seat. Administrative districts, therefore,
are not a form of territorial decentralization, but
form of administrative deconcentration. They
are units of state administration, not local self-
government.

The Constitution also provides possibility
of delegation of public powers and public ser-
vices (art. 137). Firstly, public powers and pub-
lic services may be delegated to various levels
of territorial decentralization. In the interest of
more efficient and rational exercise of citizens’
rights and duties and satisfying their needs of
vital importance for life and work, a law may
stipulate delegation of performing particular
affairs falling within competences of the Re-
public of Serbia to the autonomous province
and local self-government unit. The Republic
of Serbia, autonomous provinces and local self-
government units may establish public services.
Secondly, particular public powers may be del-
egated to enterprises, institutions, organizations
and individuals, according to the Law. Thirdly,
particular public powers may be also delegated
to specific bodies through which they perform
regulatory function in particular fields or af-
fairs, according to the Law. As stipulated by the
Constitution, affairs or duties for which public
services are established, their organization and
work shall be stipulated by the Law.

Territorial organization of the Republic
of Serbia and a position of administrative
districts

In addition to the horizontal or functional
separation of powers between different authori-
ties (legislative, executive and judiciary), vertical
or territorial division of powers is equally impor-
tant in modern rule of law. In Serbia, it is carried
out between the Republic of Serbia itself, on the
one side, and units of territorial autonomy and
local self-government, on the other. These are
forms of territorial decentralization, because of
their independence from the state. In addition,
there is a territorial division of the Republic of
Serbia to administrative districts, which do not
represent a form of territorial decentralization,
but rather a form of administrative deconcen-
tration of power. Deconcentration is an organi-
zational form of the state that implies complete

subordination of non-central central organs,
without any independence from the central gov-
ernment. That is why Duane Lockard stated that
local government is a public organization autho-
rized to rule and manage very limited domain
of public affairs (special policies) on a relatively
small territory, which is part of regional or state
authorities. According to him, local government
is located at the bottom of the pyramid of state
institutions, on whose top is the state govern-
ment, and federal units, regions or provinces are
in the middle [5. P. 451].

The Constitution of the Republic of Serbia
of 2006 has raised local self-government and
provincial autonomy to the rank of constitu-
tional principle (art. 12). Moreover, Constitution
has defined provincial autonomy and local self-
government as citizens right “which they shall
exercise directly or through their freely elected
representatives” (art. 176). Contents of this right
are concretized in the section of the Constitution
on territorial organization (part seven, art. 176-
194). All of that support the fact that the Consti-
tution of Serbia of 2006 sets vertical (territorial)
division of power in a very high position in the
constitutional system.

In other words, local self-government
and territorial autonomy are institutions that
are completely separate from the state and its
power. State can delegate them some of its own
competences. On the other hand, administrative
districts are institutions directly tied to the state.
The concept of the administrative district is de-
termined by art. 38 of the Law on state admin-
istration®, which stipulates that administrative
districts are established for carrying out of tasks
of state administration outside the headquar-
ters of state administration. State administration
bodies, in their sole discretion, perform certain
tasks in administrative districts and they can es-
tablish their own regional units in districts by an
act on internal organization and systematization
of work.

Local self-government and territorial au-
tonomy are constitutional institutions, because
they are provided in the Constitution, which
also regulates the basics of their position in the
Republic of Serbia. On the contrary, administra-
tive districts are not even mentioned in the Con-
stitution, but only in laws and regulations.

According to the Law on state administra-
tion (art. 39), Government forms administrative
districts by its regulation, which determines the
area and the seat of each administrative district.
The Government is obliged to define areas of
administrative districts in order to enable ratio-

3 Sluzbeni glasnik Republike Srbije [Official Gazette of the Republic of Serbia]. No. 79/05, 101/07 and 95/10.
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nal and efficient work of regional units of the
state administration in districts. By Regulation
on the establishment of administrative districts,
Government also determines conditions under
which state administration authorities can es-
tablish a regional unit for two or more admin-
istrative districts, one or more municipalities,
city or autonomous province. Regulation on ad-
ministrative districts of the Government of the
Republic of Serbia establishes 29 districts in the
Republic of Serbia.* Single district includes terri-
tories of 3-12 units of local self-government (mu-
nicipalities and cities) in its composition. Every
district has its seat in the largest city of the dis-
trict. Regulation does not contain the provision
about activities of ministries and special organi-
zations in the City of Belgrade, the capital of the
Republic of Serbia, considering that the city of
Belgrade and municipalities in its composition
does not make administrative district. This is be-
cause the seats of all the ministries and special
organizations are in Belgrade, and the Regula-
tion prescribes the manner of performing tasks
of ministries and special organizations outside
of their headquarters.

Position of districts in Serbian
constitutional tradition

One of important issues that should be con-
sidered in this paper, before the current situa-
tion of administrative districts in the Serbian
constitutional system is exposed in detail, is a
matter of historical merits of the district as a le-
gal institute in Serbia. It is necessary, therefore,
to see whether the districts that exist in Serbia
today are institutes of a later date, or in the past
there were similar territorial units, which can be
considered the forerunner of the present admin-
istrative districts.

Generally speaking, Serbia can be proud of
its rich constitutional tradition. Back in the 19th
century, it had very progressive constitutions
kind of even developed European democracies
did not have. Serbia had preserved that tradi-
tion of liberal-democratic constitutionalism in
the 20th century, initially as an independent
Kingdom, and after World War [ as a part of the
Kingdom of Serbs, Croats and Slovenes (i.e. First
Yugoslavia). The Second Yugoslavia, which was
created during World War II and which adopt-
ed the socialist model of constitutionality, was
not a fertile soil for the development of liberal-
democratic constitutional institutions, to which
Serbia returned after the adoption of the Con-
stitution of 1990. That trend of development of
liberal-democratic constitutionalism in its social-

democratic form continued after the adoption of
the current Constitution of 2006.

It is well known that districts in Serbia exist
almost two centuries. However, districts in Ser-
bia in the 19th century were formally supposed
to be units of local self-government, which in
that period had three stages. Constitution of
Serbia of 1838 (so-called “Turkish constitution”)
was the first act of the highest legal power to
regulate the position of local self-government
in Serbia. By that Constitution, Serbia was di-
vided into 17 districts; districts were divided
into counties, and counties into municipalities.
Taking into consideration status and powers
of local organs, it can be said that this system
was actually a system of local government (ad-
ministration locale), which has been an integral
part of the central state government, and not a
system of local self-government. According to
Marko Pavlovi¢, “system of local government in
Serbia looked like a French system of centraliza-
tion, founded by Napoleon” [8. P. 365]. Districts
were administrative-territorial units and form
of deconcentration of power, without any self-
governing features [6. P. 209]. Later Constitution
of Serbia of 1869 did not improve the situation
in terms of reducing centralism, although it was
the first modern Serbian constitution, drafted
and technically equipped according to modern
European standards. Legislation from this peri-
od did not give any autonomy to the local units
(municipalities, counties and districts), even in
domain of tasks that were obviously of local im-
portance.

The Constitution of 1888, which is con-
sidered the most liberal and probably the best
Serbian constitution of all times, introduced
parliamentary system in the Kingdom of Serbia.
It retained traditional territorial division of the
country into districts, counties and municipali-
ties. There were 15 districts in Serbia, and ac-
cording to the Constitution (art. 161) there were
state authorities as well as self-governing bodies
in districts (district assemblies and permanent
district committees). In other words, districts,
as the highest units of territorial organization of
the country, had a double role - they were hold-
ers of both state power and local self-govern-
ment. So the constitutional and legal provisions
in Serbia of that time stopped halfway between
deconcentration and decentralization of power.

As it can be concluded from this brief over-
view of status of districts in Serbia, even though
in 19th and early 20th century districts in Serbia
were formally units of local self-government,
they largely were only a form of deconcentra-

*+ Sluzbeni glasnik Republike Srbije [Official Gazette of the Republic of Serbia]. No. 15/06.

6

lNMpaBo n ynpasneHue. XXI Bek



AOMVHUCTPATVBHBIE OKPYT'A B PECTYB/IMKE CEPEWS — KOHCTUTYLIVOHHDI CTATYC W MEPCIEKTMBDI

tion of state power. They held that character in
the Kingdom of Yugoslavia (1918-1941), when
they were purely administrative units [4. P. 452],
and such a character they have had in the period
from 1990 until today. Therefore, it can be said
that districts as units of territorial deconcentra-
tion in Serbia have a long tradition of nearly two
centuries. Their present position is very similar
to the position they had throughout history, al-
though they often had certain elements of local
self-government, which they are missing today.

Administrative districts as a form of
administrative deconcentration in Serbia

In simple terms, an administrative district
is a part of the territory of the Republic of Serbia
where certain functions are performed outside
the seat of state administration departments.
Ministries perform tasks of public administra-
tion for the entire territory of the country and
therefore they are central and the highest au-
thorities of state administration. Organs of ad-
ministrative districts are offices (branches) of
ministries that perform tasks of state administra-
tion only in the administrative district as a part
of the territory of the Republic of Serbia. They
are therefore a kind of regional state adminis-
tration bodies and organizational units of min-
istries. This definition of administrative districts
fully corresponds to the concept of centralized
unitary state defined by Marcel Prélot: “Thus
centralized unitary state assumes a geometric
form of the pyramid. Orders come down from
the top (from the capital city) and go to the base
(to the last village). The same way are human,
financial and natural resources activated at vari-
ous local and provincial levels rise from the base
to the top”[10. P. 227].

According to the Law on state administra-
tion of 2005, former “districts” have obtained
the name of “administrative districts”, which is
more precise and more appropriate, but their es-
sence remained unchanged. Administrative dis-
trict is still formed for conducting state admin-
istration outside the headquarters of the state
administration. In addition to the lack of inde-
pendent scope of competences, administrative
districts have neither independent normative
function nor directly elected authorities. They
also lack organizational, budgetary and finan-
cial independence from the central government.
The whole purpose of administrative districts
lies in taking into account of local particularities
when performing tasks of state administration
and in conducting a factual decentralization of
their carrying out.

Districts are regional centers of state author-
ity and they do not have any form of self-gov-

ernment. Administrative district in Serbia has
two important characteristics. The first is that it
is a part of the national territory, which executes
operations of state administration and forms a
peripheral administration bodies. The second
characteristic is that peripheral administration
bodies, formed in administrative districts are di-
rectly subordinated to ministries as central and
the highest authorities of the state administra-
tion in the Republic of Serbia.

As stated above, it is clear that administra-
tive districts are form of territorial deconcentra-
tion, not territorial decentralization. Thus, they
are not units of second level of local self-gov-
ernment (so-called mid-level), which would be
located above the municipality as a unit of first
level. Tasks of state administration performed
in districts are not tasks transferred or delegated
by the state to local self-government, but only
lowering of state administration from central
to non-central authorities. Organs in adminis-
trative districts are not directly elected by local
population, but appointed by minister or the
Government. Unreduced scope of responsibili-
ties of central organs is conducted by organs of
administrative districts, who act as agents of cen-
tral authority. Administrative districts are form
of physical dislocation of performing of indivis-
ible and unique state administration, i.e. form of
execution of state administration tasks outside
of the headquarters of the ministries. It is only
technique of centralization of state administra-
tion. In this way, administrative districts are just
an “extended arm of ministries”.

Therefore, administrative districts have
their place in the Law on state administration,
and not in the Law on local self-government or
the Law on territorial organization of Serbia.
Administrative district is not a constitutional in-
stitute, it is an internal matter of organization of
ministries. The Constitution of Serbia establish-
es autonomous provinces, as a form of territorial
autonomy, and municipalities, cities and the city
of Belgrade, as a form of local self-government.
So it would be against the Constitution to estab-
lish administrative districts as units of territorial
organization of Serbia. Administrative district
is a form of functional decentralization, or ad-
ministrative deconcentration, which means per-
forming of administrative functions by district
bodies which are relocated in different admin-
istrative areas.

It is also wrong to perceive administrative
districts as a form of regionalization of the coun-
try, which implies division of the state territory
to economically and geographically completed
units. Regionalization establishes large territo-
rial units, which enjoy large autonomy, so di-
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vision of the state territory should be made by
taking into account of economic, territorial, cul-
tural and other characteristics. Division of the
territory into regions is performed to yield func-
tional and socially organized territorial units,
which should be the basis for a compact social
community. On the other hand, division of the
state territory into administrative districts takes
into account different criteria, because adminis-
trative district is primarily in service of admin-
istrative deconcentration. Therefore, it is carried
out by taking into account factors relevant to the
performance of state administration, not of ter-
ritorial autonomy.

Competences of administrative districts -
Peripheral organs of ministries in administra-
tive districts do not have an original jurisdic-
tion. According to the Constitution of Serbia, all
affairs of state administration are responsibility
of ministries and only their performance may be
organized through peripheral organs within the
territory of administrative district. Therefore,
there cannot even be discussed about “entrust-
ing of state administration, because jobs con-
ducted by organizational units always remain
under the jurisdiction of ministries and special
organizations”.® According to the art. 43.3 of the
Law on state administration, the ministry re-
sponsible for administrative affairs supervises
the purpose of technical services of administra-
tive district, monitors qualifications of its em-
ployees and issues instructions to its organs.
There is no self-government in administrative
districts - there is neither original jurisdiction,
nor self-governing bodies. All responsibilities
and authorities remain exclusively national.
Since organs in administrative districts do not
have independent scope of competences, but
perform tasks from the scope of ministries,
therefore ministries are generally authorized to
undertake certain jobs from district authority
and perform them directly.

Law on State Administration (art. 38) also
prescribes tasks performed by districts: 1) to
solve in administrative matters in the first in-
stance or in second instance when they are in the
first instance solved by holders of public pow-
ers; 2) to supervise the work of holders of public
powers, and 3) to conduct inspections.

Organs of administrative districts - Minis-
tries are the highest authorities of state adminis-
tration in the Republic of Serbia and all compe-
tences of state administration are concentrated
in them. Nevertheless, administrative function
also involves direct contact of the public ad-
ministration bodies with citizens and therefore

there is a need to make administration authori-
ties closer to citizens, i.e. to make them available
to the public. Therefore, ministries, as central
administration organs, can form their periph-
eral organs and organizational units to perform
some duties of state administration in parts of
the national territory. Administrative district is
the first degree of state administration and Min-
istry is the second degree. Peripheral organs of
state administration formed in administrative
districts, as parts of the national territory, per-
form some of administrative functions of the
state. There are two organs of administrative
districts: manager and council.

Manager of Administrative District is re-
sponsible to provide conditions for performing
activities of administrative district and for re-
alization of cooperation with the authorities of
municipalities, cities and autonomous regions
in the performance of the state administration.
Manager of Administrative District is appointed
by the Government on four-year term, and he/
she is responsible for conducting of activities of
administrative district. Manager is also obliged
to cooperate with the Government official who
manages state administration bodies in imple-
mentation of programs and plans in regional
units and observes regional units in their behav-
ing according to instructions, guidelines and
other orders of Government. Competences of the
Manager of Administrative District are regulat-
ed by art. 40.2 of the Law on state administration
and art. 7.2. of the Regulation on administrative
districts. Manager of Administrative District
among other things “coordinates the work of
district regional units and monitors implemen-
tation of directives and instructions issued to
them; monitors the execution of work plans of
district regional units and ensures conditions for
their work; monitors the work of employees in
regional offices and proposes launching of dis-
ciplinary proceedings against them; cooperates
with local units of state administration bodies
that are not formed for the district; cooperates
with municipalities and cities and performs oth-
er duties specified by law.”

In the administrative district there is a Pro-
fessional Service, in charge of professional and
technical support to Manager of Administrative
District and district activities common to all dis-
trict units of state administration. Professional
Service of the administrative district is managed
by Manager of Administrative District, who de-
cides about rights and duties of employees in the
Professional Service. Ministry responsible for
administrative affairs supervises the purpose of

> Ustavni sud Srbije [Constitutional Court of Serbia]. Odluka [Decision] IU No. 42/92.
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work of Professional Service of administrative
district, monitors qualifications of its employees
and issues instructions to it.

Article 42 of the Law on state administra-
tion regulates the issue of the Council of Admin-
istrative District, as well as the Regulation on the
functioning of the Council of administrative dis-
trict. The Council consists of the Manager of Ad-
ministrative District and mayors from the area
of administrative district. Council coordinates
relations of the district regional units of state ad-
ministration and municipalities and cities in the
area of administrative district, and makes pro-
posals to improve functioning of the administra-
tive district and other regional units of state or-
gans in the area of administrative districts. Meet-
ings of the Council are convened and chaired by
Manager of Administrative District, and held at
least once in two months. Manager of Admin-
istrative District is required to provide propos-
als of the Council to the Minister responsible
for administrative affairs, who is also obliged to
inform at least once a year about activities and
work of the Council of Administrative District.
Council of Administrative District, inter alia, co-
ordinates the work of district regional units of
state administration and municipalities and cit-
ies from the territory of administrative district
and suggests how to improve the work of ad-
ministrative districts.

Network of regional authorities in district
does not have to coincide with the number of
ministries, but needs to be adapted to the partic-
ularities of each district. In other words, there is
no parallelism between ministries and regional
authorities in the district, but regional authori-
ties are established in accordance with needs
of the particular district. State administration
organ, which decides to perform one or more
of state administration functions in administra-
tive district forms its regional unit in charge of
performing the duties assigned to it by an act
on internal organization and systematization of
jobs. Moreover, district administration bodies
perform state administration tasks in the whole
area of the administrative district, but it does
not exclude possibility of dislocation of some
officers or smaller units to headquarters of mu-
nicipalities that are part of the administrative
district.

Perspectives of Serbian administrative
districts in the future
The current system of territorial organiza-
tion in Serbia has certain weaknesses, which
removal is necessary in the upcoming period.
One of main weaknesses of the system of local
self-government in Serbia is its structure and

territorial base, founded on large and strong
municipalities with an average of over 40,000
inhabitants, which by far exceeds the European
average. It generates many problems in practice,
such as the distance of citizens from the seat of
local authorities, uneven size of municipalities
etc. However, reform of the existing structure
is being considered for a long time. One of the
possibilities is to reduce size of existing munici-
palities simultaneously with the introduction
of either units of territorial autonomy (regions)
in the entire national territory, or units of local
government of second degree.

Project of regionalization of the country was
considered for almost two decades in Serbia.
According to that project, the entire territory of
the Republic of Serbia should have been divided
into six to 13 regions [9. P. 166-168]. However,
this model is definitely abandoned. Therefore,
the existing districts, 29 of them, can represent a
good basis for introduction of second level of lo-
cal self-government. In this way, districts could
obtain some competencies to conduct indepen-
dently, by their own organs, elected directly by
the citizens. In addition, districts would be able
to keep their existing prerogatives and thus be-
come a kind of “mixed” territorial units, which
would unify functions of local government and
local self-government. After all, municipalities in
Serbia in many ways already have such a charac-
ter. This solution would increase efficiency and
democratic nature of the system in Serbia and
strengthen the position of local self-government,
which is yet by Carl Friedrich rightly described
as “the basis of constitutional democracy” [3. P.
199]. See also on the question: [11; 12].

Size of existing districts is very appropri-
ate, their citizens are already used to their ex-
istence and in a sense feel their belonging to
their districts, and it is known that in the case
of local self-government this “traditional” ele-
ment has an important role. Changing the status
of districts from purely administrative units to
“mixed” self-governing-administrative units,
would enable creating of adequate re-division of
existing municipalities. Number of municipali-
ties in Serbia would be increased so they could
become much closer to their citizens. After all,
the model of “fragmentation” of municipalities
was already implemented in three out of six for-
mer Yugoslav republics (Slovenia, Croatia and
Macedonia), and in one of them (Croatia) there
is a two-level local self-government.

Legal solution under which districts simul-
taneously have partial self-government, on the
one hand, and a role of agents of central govern-
ment organs, on the other, may be criticized be-
cause it is not in accordance with the principles
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of modern democracy, where self-government
excludes every form of strict state control. But
the trend that local communities are controlled
by central authorities, unfortunately, is also
present in Western democracies, even in Eng-
land, which is considered the cradle of the local
self-government. Therefore, Hilaire Barnett says
that local authorities today are purely a creation
of the law: in accordance with this “only powers
which they have are those conferred by the sov-
ereign United Kingdom Parliament” [1. P. 401].

However, in order to improve the posi-
tion of districts in Serbia in this manner it is not
enough to perform only revision of laws, but
also the constitutional revision as well. The Con-
stitution, in fact, expressly provides single level
local self-government, i.e. only municipalities,
cities and the City of Belgrade as units of local
self-government (art. 188). Therefore, appropri-
ate corrections in the seventh part of the Consti-
tution should be performed (art. 176-193), which
would be very desirable, since that part is one of
the weakest points of the current Constitution of
Serbia of 2006.

If districts in Serbia get “mixed” character
in the future, adjective “administrative” should
be left out from their name. Furthermore, in
addition to the existing state organs (Man-
ager of Administrative District and Council
of Administrative District), which would still
be responsible for conducting of the affairs of
the state, two self-governing bodies should be
introduced - District Assembly and some kind
of executive body (which could be either an in-
dividual or a collective body). District citizens
should elect district Assembly on direct and free
elections by secret voting. Self-governing or-
gans in districts and their competences should
be regulated in accordance with the European
Charter of Local Self-Government of 1985.° This
Charter is ratified and adopted by the Republic
of Serbia, which is a member state of the Council
of Europe, as a part of its internal law. This mod-
el, which includes parallelism of state and self-
governing organs and functions within the local
unit (district), had existed on several occasions
in Serbia throughout its constitutional history.
The best example of such kind of organization is
the one that was introduced by the Serbian Con-
stitution of 1888 and the Law on organization of
districts and counties of 1890.

Accepting of this model would allow elimi-
nating of a number of weaknesses of the current
system of local self-government in the Republic
of Serbia, such as, for example, deciding in the
second instance in administrative matters that

are in jurisdiction of municipalities. Under the
current system, in which the local self-govern-
ment has only one stage, proper solution to this
problem cannot be found, while with the intro-
duction of the second-degree problem would be
solved in a logical and natural way.

Conclusion

Administrative districts in the Republic of
Serbia are not a constitutional category. They
are established by Law and by regulations as ad-
ministrative units of deconcentration of powers,
without any autonomy in terms of organs and
jurisdiction. Such position of districts has certain
tradition in the Serbian constitutional system
and it was set up based on the old French model
of state administration [2. P. 614-615]. In some
periods, districts had purely administrative
character, and sometimes received some self-
governing powers. As branches of ministries,
districts are now deprived of any self-gover-
nance and they represent only transmission for
the execution of decisions made by central or-
gans of administration. Real position of districts
clearly follows from this. It is obvious why they
do not have their own independent authorities
and independent jurisdiction and why they are
entirely subordinated to higher administrative
bodies in accordance with the principles of cen-
tralism.

Reform of the territorial organization of
the Republic of Serbia, which seems inevitable,
should seriously consider changing of the legal
status and nature of districts. They could become
respectable territorial units, which could have
“mixed” character, so they could unite in them-
selves both functions of state administration and
functions of local self-government. Such a char-
acter, which existed in the Serbian constitutional
tradition for a long time, would allow districts,
as both administrative and self-governing units,
to establish more solid relationship between lo-
cal communities (municipalities and cities) and
institutions of central government. Their territo-
rial, economic and demographic potential would
be a solid basis for increasing of efficiency of lo-
cal self-government and state administration in
the Republic of Serbia. Besides, application of
this model would completely overcome sense-
less regionalization project, which would surely
bring more damage than good.

However, project of changing of the legal
nature of districts requires a thorough reform
of the existing legal framework. First of all, it is
necessary to change the Constitution and then
to bring some appropriate laws, which would

6 Council of Europe. European Charter of Local Self-Government. European Treaty Series — No. 122.
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re-define a legal position of districts. Holders of
constitutional and legislative power will need
to come up with appropriate solutions about ju-
risdiction and level of autonomy of districts in
relation to the state, which would not be an easy
task. Therefore, in addition to holders of politi-
cal power, prominent representatives of Serbian
legal science should be included in this project

in order to make the final solution well-founded.
There is no doubt that the combination of per-
ceptions of legal scientists and pragmatic politi-
cians would be a good “laboratory” to achieve
the model of territorial decentralization which
would be a purposeful solution for the Serbian
constitutional system.
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AIMUHUCTPATUBHBIE OKPYTA B PECIIYB/IUKE CEPBUA -
KOHCTUTYLUMOHHBIN CTATYC U IIEPCIIEKTUBBI

Bé6eodenue. Oxpyea 6 Cepbuu umetom 0abHwoio
mpaduyuto, omuocaugyroca k Hauary XIX Bexa. B
3101 nepuod oHU 00HOBPeMeHHO BbInOAHANU PYHK-
yuy 2ocyoapcmbentoil Baacmu U MecnHo20 camo-
ynpabaenus. B 90-e eodvt Cepbus omxasaracy om
COUUANUCIIUYECKOT MOOeAU KOHCIUTNYYUOHAAUS-
Ma u Bepnysacy x AubepasbHO-0eMOKpaAmMu4eckom
MoOeau, a 0kpyea cec00Hs 3AHUMAIN UHOe 10A0Ke-
Hue 8 koncmumyyuontou cucmeme. Onu A6as10m-
CSL UCKAIOHUINENLHO PeUOHANLHBIMU 01MO0eAeHUAMU
Munucmepcm8, popmotl meppumopuassHotl Oetyex-
mparuzayuu 6racmu. VIx ocnoBuaa ¢ynxyus — uc-
noAHeHue peuenuil YeHmpalbHolx aOMUHUCHIpa-
mubHwix opeanod (murucmepcméb). B nepbott uacmu
Oannoil cmamvy anasusupyomes Bonpocsl pasbu-
mus AOMUHUCTIPAMUBHLIX 0KpYeoB U UX HblHeui-
He20 MOAOKeHUS 6 KOHCMUMYYUOHHOU Cuciieme
Cepbuu (cmamyc, opeanst u noaHomouus). Bo 6mo-
potl uacmuy cmamovu paccmampubaromes, 603mM0KHO-
CIU YAYHIUEHUS TI0AOKEHIA AOMUHUCTIPATUBHDLX

oKkpy208 6 byoyujem 6 pamkax 603MOKHOU pechopmb
meppumopuarvroi opeanusayuu Cepouu.

Mamepuaror u memoosvt. Memodosoeure-
ckas ocHoBa uccae0oBanus cocmoum u3 odujux
HAYUHDBIX U CHeYUALbHBIX HAYUHBIX Memodol aHa-
Ausa npabobuix abrenutl 6 obaacmu KoHCMUMY-
WUOHHO020 1 AOMUHUCTpamuBHozo npaba: memod
CUCIEMHO20 CIPYKMYPHO20 AHAAU3A, Memo0 CUH-
mesa coyuarbHo-npabobuix abrenuil, cpabHumenvHo-
npaboboi memod, hopmarbHo-102uHeckutl Menoo,
ucmopuxo-npaBoboti memoo.

Pesyavmamot uccaedoBanua. Anaius noxa-
304, 4MO NoA0XKeHue AOMUHUCHIPAMUBHDIX 0KpY-
206 6 Pecnybauxe Cepbuu 004KHO Obib U3MEHEHO.
Admunucmpamubnvie okpyea 6 Cepduu Haxooamces
6 noduuHeHuU MuHUCTEPCME, KOMOpble 0CYyujeci-
Bastom eocydapcmbennyio Baacns. Imo cboeeo poda
Budbl  peeuoHasvHbix  OpeaHol  eocydapcmbenHol
Gracmu U opeaHusayUoHHble N00pA3deseHUs MuU-
Hucmepcm8. C dpyeoi cmopoust, 29 u3 HoiHe Oetl-
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cmBytowux okpyeo8 sbaswmca xopoutel 0cHoBOl
015 66edenus Bmopoeo YpoBHs MecmHo20 CaMOy-
npabaenus 6 Pecnyoauxe Cepous. Taxum odpasom,
0KpYea Mo2Au 0bl CAMOCIOAMEALHO OCYUjecmBaAmb
onpedeserHble NOAHOMOUUA Hepe3 cBou cobcmben-
Hble Opeavl, Komopble 0bl HenocpeocmBeHHo u3-
bupasuce epaxoanamu. Kpome moeo, onu moeau
0b1 coxpanums u cbou deticmbyroujue NOAHOMOUUS
u, maxkum obpasom, cmamov cboeeo pooa «cMewan-
HOIMU»  TMePPUMOPUALbHIMY eOUHUYAMU, KOTO-
pule 0bvedunuAU Obl PyHKYUU MecmHOU Baacmu
U MecmHo20 camoynpabrenus. B xouye koH108,
pationst 8 Cepbuu 6o MHO20M YoKe uMeOn maxoil
cmamyc. 9mo peuienue 103604110 0v. n0Bvicumo
appexmubrocmy U 0eMOKpAMUUHOCHb KOHCIU-
myyuonnoeo cmpos 6 Cepduu u yKpenumo nosuyuL
MmecmHoeo camoynpabaenus. O0Hako, umobsl usme-
HUMb U YAYHuums nosoxenue oxpyeob 6 Cepbuu,
Hedocmamo4xo npocmo Brecmu usMeHerus 6 3axo-
HoOamenvcmbo, HeoOXO0UMbL U KOHCHIUTTYYUOHHbLE
USMEHEHUS.

Obcyxdenue u 3axarouerue. OcHobHoi Boi-
600 saxatouaemca 6 mom, umo npaboboe nosoxerue
oxpyeo8 6 Cepbuu dosxHo Obimb usmereno. OHu
00/KHbL CIIAMb «CMEUAHHBIMUY»  MEPPUNOPUALL-
HbIMU e0UHUYAMU (AOMUHUCIIPAMUBHBIMU U CAMO-
cmosmenvtvimu). Taxum obpasom, no npabobomy
N0A0KeHU10 OHU cmaau 0bl oueHs noxXoxu Ha cepd-
ckue oxpyea us XIX 6eka. Pechopma meppumopu-

KiroueBrle cs10Ba:

arvrotl opeanusayuu Pecnybiuxu Cepbus, komopas
npedcmabasemcs HeusbexHotl, 004xHa Bratouams
usmerenue npaboboeo cmamyca u xapakmepa
oxkpyea. Onu moeym cmamv BaXHbIMU MeppuImo-
PUALBHBIMU eOUHUYAMU, KOTMOpble MO2YH UMeMb
«CMeanHbLI» Xapakmep, 006e0UHAA PYHKYUU KaK
eocydapcmBennozo ynpabaenus, max u MecnHo2o
camoynpabrenus.

Jannwiil xapaxmep oxpyea, komopuii 00420e
Bpemsa cyujecmBoban 6 KoHCMUMYYUOHHOTL MPAOU-
yuu Cepbuu, nosboaum um, kax aOMuHucmpamub-
HbIM 1 CAMOCIIOANEAbHOIM eOUHUYAM, HAAAOUMD
bosee mecHvie cBA31 Mex0y MeCHbIMU Meppuno-
pUatbHoiMu eOuHuyamu (pailoxst 1 20pooa) U uH-
cmumymamu  yewmpaivtot Gaacmu. Vx meppu-
MOpUANbHBLTL, IKOHOMUHECKUTL U OeMopagdhuueckuil
nomeHyual cmamem npouHou ocHoBoil 041 nobul-
ulenus appexmubrocmu mecmuoz2o camoynpabie-
HUA U 2ocyoapcmbenroeo ynpabarenus 6 Pecnybauke
Cepbusa. Kpome moeo, npumeHenue 3moi modesu
NOAHOCIbIO 01epeduso Obl DeccMblCACHHbLIL TpoekH
PecUOHANU3AY UL, KOMOPbLTL, HECOMHEHHO, NpUHecem
bosvute yujepda, uem Bvie00bl.

Mapxko CraHkosiy,

AOKTOP IOPUAMYECKMX HayK, Ipodeccop,
Bernrpapckmit ynuBepcuTeT, OpUIMYecKi
daxysbreT, Kadempa myOmaHOTO Mpasa

Keywords:

caMoyTIpaBjleHIe, aIMVHVICTPaTUBHas
HelleHTpaIv3aliys, TeppUTOpraIbHas
opranmsanys Pecriy6rmiku CepOuist

Administrative district, Republic of Serbia,
public administration, local self-government,
administrative deconcentration, territorial
organization of the Republic of Serbia
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KUTA1 O IPUMEHMMOCTU K APKTUKE
PEXIMA YIIPAB/IEHUA «ObIIMM HAC/ITEOUEM
YE/IOBEYECTBA»

Enena Kuenxo*
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Bé6edenue. B cmamve anasusupyemcs, 6 00ujem konmexcme cobpemento2o Mex-
0yHapooHoeo npaba, nosuyus Kumaricxort Hapoowotl Pecnybauku, Hauboee sxecniko
Boicmynarouei 3a NPUMEHUMOCTL pexuma ynpabienus «odujum Hacieouem uesobe-
uecmba» k Apkmuxe, ccolaasce Ha Yacmo XI Konbenyuu OOH no mopckomy npaby
1982 e.

Mamepuarvt 1 memooduvt. Memodosoeuueckyio ocHoBYy uccaedobanus cocma-
Buau obujeHayuHble U CheyualbHble Memoosl nosHaHus (Ouatexmuueckuil Memnoo,
Memoobl aHAAU3A U Cunmesa, 0eOYKyuu u UHOYKYUU, PopMasbHO-10pUOUUecKutl,
cpabrumenvHo-npaboboi u ucmopuko-npaboBoii memoost).

Pesyavmamot uccaredoBanus. B pesyrvmame npobedenroeo anarusa 6viabaexo,
umo cobpemennyio nosuyuto Kumas 6 ommowenuu pexuma ynpabrenus MexoyHa-
POOHBIM PatioHOM MOPCK020 OHA Kax «0bujuM Hacieouem uesoBerecmba» u 6 yeaom 6
OMHOULEHUU MOPCKO20 Npada HenpuemAeMo Xapaxmepu306ams 6 UCKAOUUMEALHO He-
eamubHuvix oyenkax, xax 3mo 0v.10 6 nepuod npomubocmoanus mexdy CCCP u KHP
6 1960-1980 eooax. ObsexmubHo doreobpemennvie unmepecst KHP u Poccutickoi
Dedepayuu 6 noddepxanuu MexOyHapoOHo20 Mopckoeo npaba cobnadatom. Bumecme ¢
mem coBpemennas npabobaa nosumuxa KHP omauuaemcs om 3an6aennoi 6o Bpems
Tpemuveni Konpepernyuu OOH no mopckomy npaby, ona cmara 6osee opuenmupoban-
HOTL HA Npo0BuxeHUe HAYUOHAALHLIX uHmepeco Kumas 6 Apkmuxke, Ha co30anue 6
Cebeprom JledoBumom oxeae pationa «obujeeo Hacieous uerobevecmba», Bonpexu
MOMY, 41Mo HuU 00HO U3 NAMU NPUAPKMUYecKUX 20cyoapcmb 3a 3mo He Bvickazviba-
emcs.

Obcysxdenue u 3axarouenue. B cmamve conocmabasiomes 00600st Kumas 6
1043y NpuUMeHUMOocu k Apkmuie HOpM 0 paiioHe «obuje2o Haciedus uesoBevecmba»
¢ doBodamu 00 omcymembuu Hamepenus npuapkmudeckux 2ocyoapcemé cosdabams
6 Apxmuxe maxotl paiion, npedcmabreHHuimu 6 mexoyHapooHo-npaboboi Hayxe, 6
mom uucae 8 mpyoax, packpbibaouux opuduteckoe colepkanue mepmuna «odujee
Hacaedue uesoBevecmba». B xonmexcme nosuyuil npuapkmueckux 2ocyoapcmé 1o
oannomy Bonpocy, 6 mom uucae u ompaxennvlx 6 mamepuarax Tpemveis Kongpepen-
yuu OOH no mopckomy npaBy (1973 - 1982 2e.), Bvisa6aensl npununsl no0deprcki
Kumaem unuyuupobannon 6 CLLIA xonyenyuu «obujeeo Hacieous uesobevecmba» u
nonvimox Kumas pacuwupumensro eé moaxobans, 0cobeHHO NpUMeHUMEAbHO K Ap-
Kmuxe.

* KueHko EneHa BMKTOpOBHA, COTPYAHUK WHCTUTYTa 3aKOHOAATENLCTBA M CPAaBHUTENIbHOMO NMpPaBOBEAEHUS MPU
MpaBuTenbcTBe Poccuiickon deaepaimm

ORCID ID: 0000-0001-8997-065X.
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BBemenmne

Hay4HO-TIPaBOBOVI JIUTepaType yxXke

He pa3 0TMeYeHO, YTO HallMIOHaJIbHBIM

mHTepecaM Poccumt He cOOTBETCTBYeT
co3aHMe pavioHa «OOIIero Hacjeans JesioBe-
yecTBa» B ApKTHKe, TeM Oojlee 3a cueT COKpa-
IIeHNs IUIOMAAN KOHTMHEHTAILHOTO Ieibda
Poccun, Haxopsierocsd B Ipeseax eé apKTu-
yeckoro cekropa [7. C. 162-163; 6. C. 222]. O6-
IeV3BecTHa «HeraTVBHas peaklysd PyKOBOJI-
crBa Poccurickon ®enreparum Ha mjero Iepe-
Jauy apKTUYecKuX ITPOCTPAHCTB IIOJL PeXuM
MeXIyHapogHoro yrpasieHvs» [8. C. 78]. Pe-
BU3Ms apKTUYecKoV IpaBoBov HoymMTrKu Poc-
curickon vMrtepun 1 3ateM Cosetckoro Corosa
(cexTOpaJibHOe pasrpaHUyYeHNe IIpaB Ha 3eMJIn
ApPKTUKM, B T. 4. TIOIBOJIHBIE) ObUIa OCYyIIecT-
BJIeHa, KaK oTMedeHO B PoccuvickoMm coseTe
10 MeXAyHapoiHbIM fertaM, Iipu [IpesuenTe
Enmpuyre B.H. B 1997 r. npuH4THEM 113BeCTHOTO
ITocranosnenus Ilpasurenscrsa Poccym. Tor-
Ia ke ObUIa HadyaTa paboTa 10 OTTpaHNYeHNIO,
Ha ocHose cT. 76 Konsenuyt OOH o mopcko-
My mpaBy 1982 r. (manee - Konpenims 1982 1.)
poccurickoro 1esibda B ApkTrke oT MexayHa-
POIHOTO paiioHa MOPCKOIO THa - «OOIIero Ha-
ci1edyisi gestoBedecTBa». Ha ocHOBe Takoit pabo-
TeI Poccus B 2001 r. HarrpaBwIa IpesicTaB/IeHye
B Kommccnio 1o rpanmizaM KOHTMHEHTaIbHOTO
11esIbda, COrIacHO KOTOPOMY JI00pOBOJILHO OT-
KasblBas1ach oT Oostee yeM 300 ThIC. KM? MOPCKO-
ro JIHa B € apKTMYeCKOM CeKTOpe, He cumTas
3TOT y4acTOK JHa poccuiickuM menbdom [5. C.
29-31]. Bommpekn paHee 00O3HauUeHHOW B poOcC-
CUVICKOVI HayKe IO3UITNN — 0 ITpaBe Poccun «Ha
pacIipocTpaHeHVe CBOVIX VICK/TIOUNUTeSIbHBIX CY-
BepeHHBIX ITpaB Ha pecypchl KOHTMHEeHTaJIbHO-
ro 1esibdpa B pefiesiax apKTU4eckoro ceKTopa»
[1. C.33].

OpHocTopoHHee camoorpaHmdenue Poc-
CMell CBOero apKTI4ecKoro Ieibga Ha OCHOBe
dopmasibHOrO MCIOIHEeHMs I CT. 76 Kon-
BeHIMM 1982 r. (06 oTrpanmuenmn mennbda oT
«00111eT0 HAC/IeMIVIS YeJI0BeUeCcTBa»), TPV UTHO-
PpVpOBaHMY IPaBOBBIX BO3MOXKHOCTEV! ITO CT. 83
sTo e KoHBeHnmum (o genmMuTaiiim Iiesib-
da, B yacTHOCTYM, MeX]1y TOCYyAapCTBaMM C IIPO-
TYBOJIEXXAIIVIMY ITO0ePEXbsIMIA, T.€., B TaHHOM
ciyyae, c Kanaymon n [lanwei) Opuio cpasy moji-
nepxano B gokymenTax EC n HATO [1. C. 29].
[Tpu TOM, YTO MMEHHO 3allaJIHO-eBpOIIeVICKIe
rocyjapcTsa, cocrapiomye Bmecte ¢ CIIA
«anpo» HATO, BeicTymm, HaumHas ¢ 1982 1.,
IIPOTUB peayn3aliyi MexaHu3Ma «O00Ilero Ha-
cienns desiopedectsa» (nastee - OHY) B ToM

BUJle, B KakoM oH corytacoBaH B Yactu XI Kon-
seHyy 1982 r. PesysbraToM 3TOro mpoTHBO-
JeVICTBUsL KOHBeHIMOHHOro mexanmsma OHY
CTaJIVl ero CYIIHOCTHbIe M3MeHeHWs, BIIOCsIe]l-
crBun orpaxeHHsle B Cornamenumn 1994 r. 06
ocymectsiieny Yacru XI Konsenim 1982 r.
(masnee - Cornamrenme 1994 r.) [2. C. 148].

B sTroM c10XHOM TOIUTHKO-ITIPaBOBOM
KOHTeKcTe I Poccv’ vMeeT MpUHITMIIAIIb-
HOe 3HaueHNe BbIsBJIeH/e IPaBOBOVI IO3UIINN
Kuras B oTHOIIIEHMY TPUMEHNMOCTY K APKTH-
Ke Toro pexmma ynpasjienus OHY, koToprii
ceropns nipeycMorper Konsentyen 1982 . n
Cormamenvem 1994 r. Kurarickaa Hapopnas
Peciybnmka (manee taxxe - KHP, Kuran) -
CTpaTervuecKuyi apTHEp u coro3HuK Poccuu,
cocefiHee C Halllell CTpaHOV T'OCy[apcTBO, 3a-
HYMaloIllee IlepBoe MeCTO B MUpe IO YUCITY
HacejIeHVs, BTOpOe MecTO — I10 0a30BBIM KO-
HOMMYECKVM TI0Ka3aTesIsiM, IIPUYEM C aKTUBHO
pa3BUBAIOIIEVICSI SKOHOMMKOW, IIOCTOSIHHBIV
wien Copera besomacHocTw, drepHas gepxa-
Ba. CerogHsi Ha MexyHapopHon apeHe Ku-
Tavi IO3UIIMIOHMPYeET ceDs B KauecTBe KPYITHOM
MOPCKOWI JlepKaBbl C TPeTbUM II0 BeJM4uHe
droTOM, € OIHMM 3 caMbIX OOIIVPHBIX ITOOe-
PeXuit; «OKOJIOapKTUUYeCKM TOCYAapCTBOM»,
KOTOpoe «0e3 COMHeHWV, SIBJIAeTCs OIHUM W3
Hanboslee aKTVBHBIX IOCYJIapCTB M3 4MC/Ia 3a-
VIHTE€PeCOBaHHBIX B JIeATeJIbHOCTM, OCYIIecT-
BJIIEMOVI B IJITyOOKOBOIHBIX payioHaX MOPCKOI'O
nHa (there is no doubt that China is one of the
most active States that are interested in deep
seabed activities)»[15. C. 184].

Uccnenosanme

Kak ormeueHo, BriepBble 0 CO3TaHUI MeX-
JAyHapOIHOTO peXuMa yIIpaBIeHUs Kejle30-
MapraHIleBbIMI KOHKpPeLVAMM MOPCKOTO JTHa
craim ropoputhb B CIHA B 60-x rr. XX B. [9. C.
438]. Ho B ¢popmasibHO-IOpUAMYECKOM IUIaHe
konuermyss OHY Owbuta odwurmaneHO Iipen-
cTaBjleHa B peun rocjia MasbeTer A. Ilapgo Ha
ceccun I'enepanpron Accambizenr OOH B 1967
roay [9. C. 439-440]. ®opmupoBaHMe MpaBOBO-
ro pexxuma OHY obosnaunm ciemyroriye go-
KymeHTBL. B 1970 r. TenepanbHag Accambiies
OOH npunsiia exiapatiio IIPUHIINAIIOB, pe-
T'YJIMPYIOLINX PeXUM JTHa MOpPell I OKeaHOB U
ero HeJlp 3a IpejiellaMi AeVICTBIs HallYiOHaJIb-
"o ropucavkuym (Pesomonms 2749 (XXV)),
B KOTOPOVI TaKOW paviOH MOPCKOTO JTHa M €ro
pecypchbl KBamuIIMpoBaHbl Kak «obllee Ha-
cilefivie yesioBedecTBa», KOTOpoe He IOMJIeXUT
IIPUCBOEHMIO W I 3TOro OydeT ycTaHOBJIeH
MeX/1yHapOJIHbIVI PeXVM pa3BelKu U paspa-

! O mecte Poccumn B coBpemeHHOM Mupe nogpobree [Cm.: 17, 18, 19].
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Ootkn MuHepaibHBIX pecypcos [3. C. 164-165].
Hexiapariys okasasia BIVsiHVe Ha TPYIHOe CO-
mracosanve Yactu XI Konsennunm 1982 r., Ha-
YIHasi C OIIpeiesIeHNs TepMIHa «o0Illee Hacle-
nve desioBedecTBa». CormtacHo cr. 136 KonseH-
nyivt 1982 r., «Paiton» B rOpM30HTaJIbHOM V3Me-
peHuy orpaHiyeH TOV YacThio 1Ha MupoBoro
OKeaHa, KOTOpasi OCTaeTcs 3a ITpesieslaMy Hally-
OHaJIbHOW FOPUCIMKIINY, KOHKpeTHee, IIOC/Ie
yCTaHOBJIeHVsI TPUOPeXXHBIMI TOCyIapCTBaMU
BHEIIIHVX T'PaHUI] CBOEro KOHTMHEHTaJIbHOIO
mesbda, B COOTBeTCTBUM O CT. 76 KonpeH1mm
1982 r. B BepTHKaJIbHOM M3MepeHuN, Kak I0/-
4yépKuBaeTcs B HaykKe, «ParioH» Hipke Heflp He
npoctupaercst [2. C. 128]. Tepmun «Paiton»,
0003HaYaIOIIVI HOBBIVI PeXMM MOPCKOTO JIHa,
Ha JIOTOBOPHOM YpOBHe BIlepBble ObUI 3apuK-
cuposa B Konsenuym 1982 r. B JKenebckuix
MOPCKMX KOHBEHIIVSX JaHHBIVI TEPMUH He VIC-
II0JTb3YeTCsl.

VI3 msaTy IpuapKTUYecKmx TIoCydapcTs,
9bpMM ITOOepeXXbeM IIOTy3aMKHYT CeBepHBIV
JleoBUTBIVI OKeaH ¢ ero MOpsIMU, He Bce CTaI
yuactHuKamy Konsenym 1982 r. CIIIA He B34-
71 Ha ce0si KOHBEHIIMOHHBIE 00s3aTeIbCTBa TI0
vcrionHeHmo pexxviva OHY? [8. C. 67]. I[Toroxe-
aust Yacrm X1 Konsennym 1982 r. ¢ camoro Ha-
yaJla BbI3BaJIV HeyloBleTBopeHHOCTh y CIIA,
APYIVIX 3alaHBIX BeyIIVX 3KOHOMUK MWUpa,
B T. 4. BertukoOpwuranvm, ®pannym, Vrammmy,
a tarcke Kanage! 1 SIoHun. DTo, B KOHEUHOM
cuere, 1 npusesio K nsMeHennro Yactu XI 1o
Cornamennio 1994 r.

[IsTh MpMapKTMYecKNX rocy1apcTs, KOTO-
prie umeror B CeepHoM JleoBuTOM OKeaHe
palioHBl CBOEr0 KOHTMHEHTAJIBHOTO Iiesbda,
O00BeKTMBHO He 3aMHTepecoBaHbl B CO3IaHUN
3/1eCh VIHTEpPHALVOHAIBHOTO PeXnMa «00Iie-
ro Hacjefusl dYejlOBeuecTBa», YIIpaBJIsieMOIo
MexgyHapogHBIM OpraHOM IO MOPCKOMY IHY
(mamee - Opran), Haxof4IeMcsl Ha Oepery Té-
mw1oro Kapubckoro Mops. B HOM cityuae ruro-
TeTuU4eckoe yIrpasjieHre OpraHoM TakuM parvi-
OHOM TIPVHECJIO OBbI [IOIOJIHUTEIbHBIE PUCKM
VI PUapKTUYecKNX ToCy/1apcTB, modepexnbe
KOTOPBIX 3aMbIKaeT 3TOT CaMbIVl MaJIeHbKMUI 10
IUIOIIAAN U TI0 IJIyOMHaM 13 OKeaHOB, K TOMY
JKe He IIOKPBITBIV JIBIOM B €r0 3HauMTeIbHOM
yacTu. Peub myeT o HOBBIX pucKax: 1) mpuBHe-
CeHMs HOBBIX «UTPOKOB» B Pa3pabOTKy Mop-
CKMX Hellp APKTUKI 1, COOTBETCTBEHHO, 2) O
JIOTIOJTHUTEJIbHBIX PUCKaX 3arpsisHeHMsl XPYII-
KOV apKTUYeCcKOV IIPUPOIHON cpeaby; 3) o co-
KpallleHU) IUIOIIaAy paiioHa apKTUYecKoro
mesIbda, HaxofsAIIerocss B HacToslllee BpeMs
1071, FOPUCAVIKIIVIEN], IT0 MeHbIIIeyl Mepe, OfHO-

ro MpUapKTUYecKOro rocyjapcrsa; 4) o pucke
pocTa KOHKYpeHIIMM cpeliy pa3paboTumKoB
Mopckux Heflp Apkrukn. Ho ues cosmanmd B
ApxTrke MeXayHapogHOro paioHa MOPCKOIO
JIHa 3a cyYeT Ieabda, KaK MUHUMYM OJIHOTO,
IIpMapKTUYeCcKOIo rocylapcTBa BBIIVISAUT IIPU-
BJIeKaTeJIbHOV I TeX ToCyJlapcTB, KOTOpbIe
He VIMeIOT CBOero KOHTVMHEeHTaJILHOTO I1eIbda
B CesepnoM Jlegosnurom okeane. Takme rocy-
JapcTBa IIPOABUTAIOT 3Ty /Il Ha OCHOBaHWUM
L. 4 n 7 cr. 76 Konsennyn 1982 r., 1o cmbIcity
KOTOPBIX NpUOpexHoe rocygapcTBO 00s3aHO
YCTaHOBUTh BHEIIHIOI I'paHMUIly IIO/IBOIHOV
OKpaMHbl MaTepuKa «BO BCeX CJIydasx», IIpu-
YyeM COIVIaCHO KOHBEHIIVIOHHBIM KPUTePUsIM U
yepes HbIO-MOPKCKyIo Komuicenio o rpanmiiam
KOHTMHeHTaIbHOTO Ilestbda. Ho mmpu aTom, kak
OTMeuYeHO B HayKe, urHopupyercs 1. 10 cT. 76 -
0 TOM, UTO TaHHOE 0053aTeIbCTBO He IPVIMeHN-
MO K CJTyualo, Korja npubpesxHble rocyjjiapcTsa
pasrpaHMYMBalOT KOHTWHEHTaJIbHBIV I11eIbd
Mex1y cobort, 1o ct. 83 Konsenriim 1982 r. v
COTJIaCHO OOBIYHBIM HOpMaM MeXXIyHapPOIHOTO
Ipasa.

OpHmM  mOpuapkTHMdecKue — rocyjgapcTBa
(Hopsermst) Bocriosib30BasInch IIpoliely povt oT-
rpaHmyeHus cgoero 1estbda ot OHY 1o cr. 76
Konsenmnym 1982 r. mis pelleHns MHBIX IIPO-
Oitem. B ciryuae ¢ Hopseruen - i MexiyHa-
pornoro (ot Komuccun 1o rpaHmiiaM KOHTHU-
HeHTaJIHOTO Ileslbda) IoOAKperuleHus IIpaB
Hopsernn na apkTudeckun Ieiabd K ceBepy
ot apxumernara Ilmmidepren, ¢ yueToMm criop-
HOCTM BOIIpOCa O IIpUpofie IIpaB Ha IeIbd B
panone pevictBus [Jorosopa o HInmideprene
1920 r. [5. C. 31-32]. [Ipyrue - xak, HarpumMep,
Hauva n Kanama, Oyayum yavBiIeHBI Kapay-
Ha/IbHBIMM VM3MeHeHUsMIM apKTU4ecKoyl Ipa-
BOBOVI ITOIMTUKM Poccum nocste eé obparteHns
B HBIO-MOPKCKYI0 Komuiccuro ¢ mepsbIM Ipeji-
crasieHneM B 2001 r. JaHHBIX O BHeIIIHeV I'pa-
HUIIe apKTrdecKoro 1esibda Poccyn, mocieno-
BaJIU €€ IIpuMepy, Cpasy IIPYCOeIVHMBIINECH K
Konsenmym 1982 r., HO Ipu1 3TOM, B OTJIYME OT
Poccun, He orpanuumsasi 1ienbd B CBOUX ap-
KTU4ecKmx cekropax B rons3y OHY. Hakowners,
CIIIA, mocpencTBOM IOJINUTUKIY, 3adBJIEHHOV B
IOKyMeHTe aMmepukaHckoro CeHaTa, I1ociief1o-
BaTeJIbHO BBICTYIIAIOT 3a HeIOITyIlleHNe IIpyMe-
HeHVsI K APKTVIKe KOHIIeIINM «0o0IIIero Hacsie-
IVis YeJloBeuecTBa», Kak He OTBeYaroIev X Ha-
LIMOHAJIbHBIM MHTepecaM. Ho mpu Bcem aToM,
IIOKa IISATh IIPMApKTUYeCKMX TIOCyAapCTB He
JOCTUIJIV IOTOBOPEHHOCTH O CO3[TaHUM 3a CUET
csomx apkrudeckux mennbdos OHY B Cesep-
HoM JlemoBuTom okeaHe. COOTBETCTBEHHO, KaK

2 [pyrue Yactv KoHeeHumn 1982 r. CLLUA cuutatoT 06bI4YHBIMWU HOPMaMK MeXAyHapOAHOro npasa.
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OTMeYeHO B OTeUeCTBeHHOW MeX/TyHapOHO-
ITpaBOBOVI IOKTPUHE, «IIATh apKTUYeCKIX I'oCy-
JapCTB BIIpaBe pasrpaHN4NUTb MeXITy coOOVI Bce
pavioHbI JJHa MeJIKOBOJIHOTO, IT0JTy3aMKHYTOTO
Cesepnoro JlegosuToro okeaHa Kak 1x KOHTU-
HEeHTaJILHOTO I11eJIbda Ha OCHOBe MeXX/TyHapo/l-
HOTO IIpaBa (ero OOBIYHBIX HOPM; ITOJIOKEHWUA
cT. 6 KoHBeHIIMI 0 KOHTMHEeHTaJIbHOM I1leJIbde
1958 r.; v ct. 83 Konsenium 1982 r.). B aTom
ciydae B ApKTuKe He OyJieT MeX/1yHapOIHOTO
partoHa Mopckoro aHa» [4. C. 31].

Kuran nopmmcan Konpennyuio OOH mo
MopckoMmy IipaBy 10 mexaOpst 1982 r., patndn-
uyposast eé 15 mast 1996 r. Emié no BoccraHOB-
nenus ripas Kuravickort Haponsov Pecrry G-
ku B OOH B okta6pe 1971 r. mpencraBuTen
KHP noppepramm peskon kpurtuke JKeHes-
CKVMe MOpCKMe KOoHBeHIuM 1958 r., cumras mx
pesyJIbTaToOM «MaHWITYJISAINN CBepxfepKas»,
CITy KallMX MCKJIIOYUTEeIIbHO UX MHTepecaM, HO
YIIeMJISIOIIVIX MHTepeChl HOBBIX He3aBUCVMBIX
rocyZapcTB «TpeTbero Mupa». Kak ormedeHo B
HayKe, «KMTaVICKas Jlejleraliyis BbICTyTIasia IIpo-
TUB BCeX ITPaBOBBIX HOPM, CBSI3aHHBIX C KOHIIeTI-
umert oTkpbIToro Mopsi» [10. C. 123]. Ocoberno
neneraryst Kurasi KpuTnkoBasia Takye Kirode-
Bble TIOHATHS JKeHeBCKMX MOPCKIIX KOHBEHIIN
1958 r., KaK «CBOOOIA OTKPBITOTO MOPSI», «CBO-
Ooma cymoxoicTBa» M T.1I., KOTOpbIe OBUIN BBI-
TOJIHBI, 110 €€ MHEHWIO, TOJIbKO KPYITHEeVIIM
MOpcKuM fepkaBaM. Kwurarickas [eneranys
«IIBITajIach ITPeACTaBUTh JIeJI0 TakK, OyATo 3T
CBODOJIBI «SIBJIAIOTCS, IO CYIIECTBY, «cBoOOma-
MI» CBepxjep’kaB, IOJBepraoIiyx arpeccum,
yrpose 1 rpabexy apyrue crpans» [10. C. 123].
ITo muenmio Kurasi, kputepum paspegku u
Pa3paboTKy KOHTVMHEHTaJIbHOTO Ieibda Tak-
JKe JIOJDKHBI paccCMaTpuBaThcs KakK Hambosiee
OmarompuaTHBIE I TOCYIApPCTB C Pa3BUTHI-
mu TexHonoruaMu. ITosromy Kwurait (Bmecte ¢
APYIVIMU Pa3BUBaIOLIMMICS CTPaHaMI, HO He C
CCCP) BrIcTymasl 3a HOBbIe IIPaBOBble KOHIIEII-
LMY, MpU3BaHHBIe OBITH pea30BaHHBIMI B
HOBOVI KOHBEHIIVV 110 MOPCKOMY ITpaBy.

ITocse Boccranosnenus npas 8 OOH Ku-
Tavt mpucoenuHwica K pabore Komnrera OOH
10 MMPHOMY WCIIOJIb30BaHUIO JTHa MOpem U
OKeaHOB 3a ITpefiejlaMI JeVICTBIS HallMiOHaJIb-
HOW IOPUCAMKIINY, B paMKaX KOTOPOTro Iiula
nonroroeka Tpersenn Kondepenuym OOH
1o Mopckomy mpasy. Ha stoit Kondepeniym
KHP yuacTBOBasia IpakTu4ecKu BO BCeX Ceccu-
4X B Lessax paspabotku m mpunsaTys KonseH-
v 1982 1.

Kak oTmeueHO B COBeTCKOV HayKe, «Ha
nepsoM starte 3toit Kondepentmm OOH mme-
710 MecTo BHeutee cxoocmbo mosviayv Kuras m
OIpeJleJIeHHOVI YacTV Pa3BUBAIOLINXCA CTpaH

1o psAAy obcyxaembix Borpocos» [10. C. 122],
TaK KaK KMTaViCKOV CTOPOHOVI ObUIV 03ByUYeHbI
Te IIpelIoKeHNs MpeJicTaBuTesIell pa3ByUBalo-
IIVIXCS CTPaH, KOTOpble OTBevasIy HallIOHaJIb-
HbeIM uHTepecaM Kuras. Ha kondepenimm
Kuran BbicTynas «3a HOAPBIB M JIVMKBU/IALINIO
HbIHe JIeVICTBYIOIIVIX HOPM MeX/TyHapOHOIO
IIpaBa», IBITAJICA 3aMeHUTh «TPaJUIVIOHHYIO
CXeMy «TeppuTOpMaIbHOe MOpe - OTKpPBITOe
MOPe» MHOVI CXeMOVI «MOPCKOW pavioH B IIpee-
Jlax JIeVICTBMS HaI[MIOHAJIbHOV IOPUCAVKIIUN —
MeXIyHapOIHbBIVI MOPCKOVI pavioH», Ie B I1ep-
BOe TIOHSATHE BXOIAT TeppUTOpUaIbHbIe BOJIbI
MaKCVMaJIbHO BO3MOXKHOW IIVPWHBI, KOHTU-
HeHTaIbHBIN IIeTbd» [10. C. 123], a Bo BTOpOE
IIOHATME - He TOJIBKO 3a IpefieslaMy Hallyo-
HaJIbHOVI IOPUCAVKIIVV, HO V1 IIOBepPX JIeXalye
BOfIbl. ATeHTCTBO «CMHbXya» B CBOEM KOMMEH-
Tapum o0 urorax omgHov m3 ceccuit 3tont Kon-
depeHIIVM BBICKA3aJ10Ch TaK: « YIIPSIMO CTOS Ha
MO3UIIUV CTApPOIr'0 MOPCKOTO ITpaBa Ha JaHHOM
Ceccum, COBETCKMII colMaI-uMIIepraInsM, Kak
U JIpyras cBepxjepXasa (MMeeTcsa B BUAY -
CIIA), Tpebyer «cBOOOIBI OTKPHITOIO MOpSi»,
«CcBOOOMBI CY/IOXOIICTBA», «CBOOOIBI IPOJIETa»
1 «cBOOOJIBI HayYHBIX VICCIIEOBAHMIT». DTO Ha-
rible Tpebosanms» [10. C. 124]. OgHako, Kak oT-
MeueHO B Hay4YHOVI JIUTepaType, «II0IbITKa KN-
TaVICKOVI AVIUIOMAaTUN JIMKBUIMPOBATh TPpazu-
LIVIOHHBIE ITOHATVA Y HOPMBI MOPCKOIO ITpaBa
HOJIePXKM Ha KOH(epeHIIMM He IIOJTydnia»
[10. C. 124]. Bo3mepxmBasichb OT IIpUCOeIVHe-
HIS B HacTosllee BpeMs K TaKOV TOHaJIbHOCTH,
Kurtanm B cBomx oduimaibHBIX TOKYMeHTax
HoYepKMBaeT, 4TO SBJISeTCS eIVHCTBeHHO
Iep>KaBovi, IT0CIIe/IoBaTe/IbHO BBICTYTIAIOIIeN 3a
co3maHMe parioHa «O0IIero Hacjeans JesioBe-
4yecTBa» B ApKTUKe.

Kurarckne ITpaBOBe/IbI BBIJIEJISIOT
cjleflylole  «IIpuMedaTeSibHble  YepThbD»
MeXXJlyHapo/iHo-ITpaBoBon nosunym Kuras Ha
Tpervenn xondepentmm OOH no mopckomy
npasy: 1) mpemtoxenns Kurast 6bu1i cpopmy-
JIVPOBaHbI «IIVPOKO», KaK «ITPUHIINIIBI», HO He
KaK «KOHKpeTHBle ITpaBWia peryJIMpoBaHMsI»;
2) TaKoVI IIO/IXOT], He MEHSUICS IO OOJIBIIHCTBY
obeyxaembix Ha KoHdepentum sorrpocos; 3)
Ha Kondepennym Kuranm uértko nommepxat
KOHIIEIIIINIO «OOIIero Hacleaus desioBeue-
CTBa», B TOM 4McJIe IIPUMEHUTEJILHO K pecyp-
caM OTKPBITOIO MOpsl, @ He TOJIKO Ha Pecypchl
MOPCKOI0 JJHa 3a IIpefiejlaMy HallMIOHaJIbHOW
IOPUCAVKIINY TpUOpeXHbIx rocygapeTs [16. C.
275]; 4) HekoTOpHBIe 1OJI0KeHM ITpoekTa KoH-
BeHINY, paccmarpuBaeMoro Ha Kondepen-
LI, OTIpeIesIArolIe PeXXuM IITyOOKOBOIHOM
pa3spaboTKyM MOPCKOTO IHa, IIPeIOCTaBIIIIOT
«gepecdyp OoJIbIINe IIpeMyIllecTBa HecKosIb-
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KM IPOMBIIUIEHHO Pa3BUTBIM CTpaHaM»
(have been given too much advantage to a few
industrialized countries) [16. C. 287]; 5) xuTan-
CKasd ferieraliyis 3asBiula O pelInTeIbHOV MO~
Aep>KKe IIPUHIINIIA «O0IIero Haceays JesioBe-
9ecTBa» KO BceM pavioHaM MiupoBoro okeaHa 3a
IIpefiesiaMy HallMOHaIbHOV FOPYCVKIINY, T. €.
B TOM umciie U B APKTUKe; 6) HedTelIbHOCTb B
TaKVX pavioHaX «IOJDKHA YIIPABIIATBCS MEXIIY-
HapOJIHBIM OpPTraHOM, KOTOPBIVI IIPEICTOUT CO3-
nath (shall be governed by the international
regime and international machinery to be
established)», a «dyHKIMM Takoro oprana He
JOJDKHBI OBITH CBefeHBI JINIIb K JejlaM, CBs-
3aHHBIM C PervcTpaluert, Bblgaven JIMIeH3MUI
Y KOOpAVHAIIVE [IeSTeTIbHOCTM Ha MOPCKOM
nHe (the functions of the machinery should not
be limited to handling matters of registration,
license-issuing and coordination of matters
pertaining to the seabed)»; 7) HeoOxommma
«IIpMOCTaHOBKa Pa3pabOTKM KOHTVHEHTaIbHO-
ro mIebda BIUIOTh JO YCTAHOBJIEHVS MEXIIy-
HapoOJHOTO peXXnMa Mopckoro AHa (a halt to
seabed exploitation pending the establishment
of international regime)» [16. C. 276]. IIpencra-
suTes Knrast Hacramsaam Ha ToM, uTo OpraH,
YIIPaBJISIONINT «OOIIVM Hacsle[VieM JeioBede-
CTBa» HOJDKEH VMeTh IIVIPOKWe ITOJTHOMOYNS,
BKJIIOYasl IIpaBO Ha yIpaBJieHVe pa3BeIKom U
pas3paboTkom pecypcos Ienbda, M HOIDKeH
peryympoBaTth BCIO [eATeJIbHOCTh B MeXIyHa-
POIHOM pavioHe, B TOM 4MCjIe IIpOBefieHe Ha-
YUHBIX VICCJIEIOBAHNI, IIPOM3BOJICTBO, ITepepa-
00TKy, peam3aryio JOOBITHIX IIOI€3HBIX VICKO-
naeMbIx. ID1aHMpOBasIock, 4TO JaHHAs CTPYK-
Typa Oymer cocrosTs 13 Accambiiens, CoBeTa 1
[pennpusarus. B Accambiiee, r/TaBHOM OpraHe
CTPYKTYPBI, OyIyT IIpeficTaBIeHbl Bce TOCyap-
ctBa. B dpyHxmym AccambGrient Oymer BXOOWUTH
dopmypoBaHe MOUTVKN IO BCeM KiIode-
BBIM BOIIPOCaM, IIpeIOCTaB/IeHVie MHCTPYKIIVVL
CoBeTy ¥ IpyTMM BCIIOMOTaTe/IbHBIM OpTaHaM.
CoBeT, KaK WCIIOJTHUTEJILHBII OpraH, OymeT
HECTV OTBETCTBEHHOCTH Ieper; Accambiieert 1
JeVICTBOBATh B COOTBETCTBUVI C €€ PYKOBOIAIIIN-
My mpvHIVamu. ITpennpusTie Gymer moman-
HeHO Accam6riee 1 CoBeTy 1 OyzieT oTBeuars 3a
Bce OIlepaliny, Kacarolyecs: pasBeiky, paspa-
OOTKM pecypcoB 1 Hay4IHbIX VICCIIEIOBAHMIL.
Hecmotpst Ha TO, 4TO He BCe 3aMeYaHIs
KUTaVICKOVI [Jejieranuy OTpakeHbl B OKOHYA-

TesibHOM pefakiyy Konsennym 1982 r. n Co-
ramenvn 1994 r., yuactue Kuras B 5Tix Mex-
JAYyHapOIHBIX JIOrOBOpax CBA3aHO C TeM, YTO
Kuranm paccumtsiBair Ha To, uro KoHBeHIIys
1982 r. 3aMeHNT OO0V «yCTapeBIIe» MOPCKIe
KoHBeHIVM 1958 r. Briociencrsum Kuravickoe
IIPaBUTEJILCTBO ITPOJIOJDKAJIO BBICTYIIATh ITPO-
TUB HEKOTOPbIX Ioj1oxeHnyt Konsennym 1982
I., IIpUHMMasl BHyTpeHHee MOPCKOe 3aKOHO-
JaTeIbCTBO, B YaCTHOCTM, 3aKOH O TeppPUTO-
pUiaJIbHOM MOpe ¥ Ipwlexarnien 3oHe 1992 r.,
3aKk0H 00 WMCKITIOUMTEIBHOV 3KOHOMIYECKOV
30He 1 KOHTVHeHTaJIbHOM Ittesibde 1998 r., 3a-
KOH O pasBelIke 1 pa3pabOTKe pecypcoB B IITy-
OOKOBOIHBIX palilOHaX MOPCKOTO [THa B pavioHe
2013 1.

Cerogna Kwurait mocjiefjoBaTesIbHO yKpe-
IUIeT CBOM IIO3UIIVV Ha MOpe 3a CYET aKTMBHO-
TO PasBUTHS SKCIIEAMIIVIOHHOTO PHIOOJIOBHOTO
Y TOpProBoro IoTa; 3a CUeT pasBuUTHs pusmde-
CKOVI 11 OMOJIOruecKovl OKeaHOoJIOT MY, OKeaH!-
9eCcKOVI TeOJIOTMM U XVIMWUW, «oDecrieunBast TeM
caMBIM IIOJTyYeHMe HOBBIX HayUHBIX JIJaHHBIX
u Oasy myIsi pasBUTHS MOPCKOTO PHIOOJIOBCTBA,
OCBOEHV MOPCKMX MeCTOpOXIeHUI HedTu 1
rasa, OXpaHbl MOPCKOVI Cpeflbl, [IJIsl IIpejiyIIpe-
KAeHWsl HeWTpa3allii TI0CIe[CTBUI MOp-
CKVX CTUIXVMVIHBIX OemcTBumin»!. HarmoHaabHEIE
MHTepechl B cdepe Oe30macHOCTN IIPOIOILKa-
IOT UTpaTh ITIJaBeHCTBYIOIIYIO POJIb B OIpefie-
JIeHUV HaIllpaBJIeHWsl PasBUTUs MOPCKOV II0-
mutuky Kuras. B coorsercTsum ¢ 3assieHvemM
B 2010 r. xoHTp-anMupaia V. Xy (Yin Zhuo),
Kurran He ckpbiBaeT cBOvx aMOMIINIL B OTHOIIIE-
HVV IPUPOHBIX PeCyPCOB, CYIOXOIHbIX ITyTe
B ApKTIKe, OOBSCHSS TO TeM, U4TO VMeeT Ta-
Kue Xe ITpaBa, KaK ¥ IpyTye rocy/ilapcTsa, B TOM
uyciie apkrideckue. Kuran sipisgercs crpaHom
CesepHoro noymapus, KOTopasi CWIbHO 00e-
CIIOKOeHa M3MeHeHMsMM KJIMMara U CoKpallie-
HMeM IUIONIa/IM JibJa B APKTUKe, Tak KakK 3TO
MOXKeT OKasaTh MHpsMOe BO3/IeVICTB/e Ha CaMo
rocygapcrBo. Kpome Toro, Kurackuit KOHTp-
ajIMupaJl 3asdBWI, UTO «APKTVKA ITPUHAJIeKNUT
BCeM JIIOfISIM MMpa, TaK Kak HY OHO Trocyjap-
CTBO He VIMeeT CyBepeHHBIX IpaB B APKTVKe»
(the arctic belongs to all the people around the
world as no nation has sovereignty over it)
[12. C. 45]. [TomoOHble wjien BBHICKA3BIBAJIVICH
n panbmie. B 2009 r. moMOIIHWK MMHUCTpa
nHoctpanHbix Aen Kuras Xy YWxanpos (Hu

3 Legislative History of the «Enterprise» under the United Nations Convention on the Law of the Sea and the
Agreement relating to the Implementation of Part XI of the Convention. Published in Jamaica 2002 by International
Seabed Authority. URL: https://www.isa.org.jm/sites/default/files/files/documents/enterprise-ae.pdf (accessed

date: 01.05.2018).

* Pa3BuTME Mopckoro xo3siictBa B Kutae (Benasi kHura). Joctyn: http://www.fmprc.gov.cn/rus/ziliao/zt/zfbps/

t25321.shtml (paTa obpawenus: 01.05.2018).
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Zhengyue) BbIpa3uI MHEeHVe O TOM, UTO apKTW-
Jeckye rocyjapcrsa o0s3aHbl «obecrieunBaTh
GaslaHC MeXIy CBOVIMM VHTepecaMy U VIHTe-
pecaMit Bcero MeXXayHapOIHOIO cOOOIIecTBa»
(ensure a balance of coastal countries” interests
and the common interests of the international
community) [13. C. 75]. Kurain 3asgsigeT o cBo-
VX IIpaBax, UCII0jIb3ysl rojtoxxeHms Konsenmym
OOH no mopckomy mpaBy 1982 r., Tonkys mx
B KJIIOYe TOTO, YTO APKTMKA ¥ eé IPUpOIHbIe
pecypchl SBJIIOTCH «OOIIMM HacsleieM desio-
BedecTBa» 1 He IPUHaIeXaT UCKITIOYNTeTHHO
«IISATépKe» MpUOpeXxHbIX rocygapcTs. To ecTs,
1o MHeHMIO TiperictasuTtesiert Kurasi, Hemory-
CTMIMO CO CTOPOHBI apKTMUYECKMX TOCyIapcTB
eIMHOJIMYHOe T0JIb30BaHNe IPUPOTHBIMU 00-
raTcTBaMyu ApKTUKM, a Takke MOPCKMMU Cy-
JOXOITHBIMI MapIIpyTaMyt; apKTUdecKye rocy-
AapcTBa 00sA3aHEI yUUTHIBATh MHTEPEChI IPYIMX
rOCy[IapCTB W, VICXO[sSl U3 3TOTO, CTPOUTD CBOIO
ApKTUUECKYIO TOJIMTUKY B cdepe SHepreTmKm
VI Cy[I0XOJICTBA.

PesynbTaThl MccienoBaHMs

Cospemennas mosuimsg Kwuras B OTHO-
IIeHUY IPVIMEeHVMOCTH peXnmMa «Oo0Ilero Ha-
clefiusl yesioBedecTBa» K ApPKTHKe OTpakeHa
B IIepBOM IIpaBOBOM JIoKyMeHTe Kwurasi, B Ko-
TOPOM WM3JI0KeHa «ApKTUYecKas IOJIUTUKa»
sroro rocygapcersa [11. C. 173]. ITokasaresbHa
KOHCTaTalus B JIOKyMeHTe Toro, uyro Kwraii
VIMeeT «IIpaBa Ha VccilefloBaHVe PecypcoB 1 MX
ucnosnb3oBaHve B Paitone (rights to resource
exploration and exploitation in the Area)». To
ectb Kuraii, corsacHoO aHaIM3upyeMoMy JTOKY-
MEeHTY, y’Ke VICXOIUT 13 TOr0, YTO B HacTogIllee
spemsi B CesepHoM JleoBTOM OKeaHe HasI-
yecTByeT «Paron» - «MeXIyHapoIHbIV parioH
Mopckoro gHa». ObosHaueHne «Partona» B Ce-
BepHOM JlejoBUTOM OKeaHe, OJTHAaKO, BO3MOX-
HO B TOM CJIy4ae, eCcjIy BCe IISTh apKTUYecKmx
IpuOpeXHBIX TOCyJapCTB OTrpaHMYAT 311€eCh
CBOVI KOHTVMHEHTAJIbHBIT Luem)@ ot «Parona»,
comtacHo cT. 76 Konsenuym 1982 r., mocpen-
cTBOM OOpartmenus B KoMuccnio 1mo rpaHuiiaMm
KOHTVWHeHTaJIbHOTO Inesibda. YTBepkieHne B
nokyMeHTe Kuras o Hamvravm B ApkTuke «Pari-
OHa» BpsJI JIX HaJl0 cYUTaTh HamepeHueM Ku-
Tasl JIydille 00ecIIednTh CBOV HallMIOHAIbHBEIE

IIPUPOIOPECYPCHBIE MHTEPeChl B OTHOIIEHVIVI
MUHepaIbHBIX pecypcoB aHa CesepHoro Jle-
JIOBUTOTO OKeaHa. Benp cosmanme «Paitona»
B ApKTHKe, He OTBedYaloIllee HaIlMIOHAIbHBIM
VHTepecaM HV OTHOTO M3 IIATM apKTUUYEeCKIX
IpuOpeXHBIX TOCYyIapCTB, He OTBeYaeT U KOp-
PEeKTHO TOHSTHIM HaI[VIOHAJIbHBIM VHTepecaM
KuTas, motoMy 49TO AOCTYIl K MMUHepaIbHBIM
pecypcaM [IHa BBICOKOLIVIPOTHOW APKTUKV B
3TOM citydyae obecrieunut 0wl cebe ne Kurarn, a
Opras 1o MOpckoMy AHY. A BOT B c/Iydae 3a-
KJIFOUeHVs IBYCTOPOHHETO cortamieHns Knras
¢ Poccumernt (Wi ¢ MHBIM apKTUYeCKMM IIpU-
OpeXHBIM rocyHZapcTBOM) 00 y4acTuy KuUTavi-
CKMX KOMIIaHWVI B pa3paboTke MVHepasbHBIX
PpecypcoB apKTIUeCKOro mmesibda, TaKOoV JOCTYII
peaslbHO oOecrieunBaeTcs Ha [IBYCTOPOHHEV
JOrOBOPHO-IIPaBOBOVI OCHOBe. Kak oTMedeHO B
3apyOexxHon smrepaType, Konsenims 1982 .
npefocTasisieT Kuraro IpaBoBYIO OCHOBY IS
yIpapiieHus ApPKTUKOW C ABYX IO3MLIWUV, Ha-
Psay € CyIOXOACTBOM B apKTUYECKVX MOPSIX U,
B YaCTHOCTW, 110 TpaccaM CeBepHOr0 MOPCKOTO
IIyTH, BBIOENISIOT IpaBa KuTasd Ha «pa3sBemKy
pecypcoB B paitoHe OTKpbeITOro Mopsi CeBepHo-
ro Jlemosuroro okeana» (the UNCLOS grants
China legal rights to explore the resources in
the Arctic’s high sea area) [14. C. 299].

3axsIroueHme

Hosonpl Kutast B 1105163y IpYMeHMMOCTH K
Apkruke HopM Konsenumm 1982 r., B T.u. Ka-
caroIyxcsl «obIero HacIeIus 4eaoBeyuecTBa»,
HapaoKcaJIbHO coBllafaroT ¢ rosuumert HATO
n EC 00 sronn KoHBeHIMM Kak «IJIaBHOVI» B
IIpaBOBOM peXxume APKTUKM, TPV UTHOPUPO-
BaHUM MCTOPUYECKN CIIOXKMBIIIErocs ee CTaTy-
ca, HauMHas Cc pyccko-aHrmvicko (1825 r.) u
pyccko-amepuKkaHckoit (1867 r.) KOHBeHIIMIL.
Ora cosragaromiad nosuuys Kuras, HATO un
EC He comacyeTcst ¢ OTCyTCTBMEM HaMepeHVs
IIpMapKTUYeCcKUX rocyJapcTs co3gaBaTh B Ap-
krvke pavioH OHY. B takom koHTekcTe 60s1b-
IIle COOTBeTCTByeT MHTepecaM Poccum peskas
xputnka B CIHA n Kanage nombrtok Kuras
paciIMpUTeIbHO TOJIKOBaTh ITos1oxeHms: Kon-
seHIum 1982 r. 06 OHY, ocobenno npumMeHn-
TeJIbHO K APKTUKe.
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CHINA’S STANCE TOWARDS THE APPLICABILITY OF THE
COMMON HERITAGE OF MANKIND GOVERNANCE REGIME TO

THE ARCTIC

Introduction. The article provides an analysis
of China’s tough stance towards the applicability
of the governance regime of the common heritage of
mankind to the Arctic referring to the Part XI of the
United Nations Convention on the Law of the Sea,
1982, in the general context of contemporary inter-
national law.

Materials and methods. General scien-
tific and private scientific methods of cogni-

tion constitutes the methodological basis for the
study.

Results of the study. In the course of the study
the author concludes that China’s current stance
towards the governance regime of the International
seabed area as the common heritage of mankind and
towards the international maritime law as a whole
should not have exclusively negative assessments as
it was during the period of the confrontation between
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the Soviet Union and the People’s Republic of China
in 1960-1980. Objectively the long-term interests of
the People’s Republic of China and the Russian Fed-
eration in the maintenance of international maritime
law are aligned. However, a contemporary legal poli-
cy of China differs from the policy stated at the Third
United Nations Conference on the Law of the Sea.
It became more focused on the promotion of China’s
national interests in the Arctic, on the creation of the
Area of the common heritage of mankind in the Arc-
tic Ocean, even though none of the Arctic Coastal
State advocate this stance.

Conclusions. In this article the author balanc-
es China’s arguments in favour of applicability of
norms of the international law related to the com-
mon heritage of mankind to the Arctic with the Arc-

tic Coastal States” arquments against it according
to the doctrine in the sphere of the international law
in which the legal concept of the common heritage of
mankind is clarified. The author reveals reasons of
China’s support of the concept of the common heri-
tage of mankind initiated by the USA and China’s
effort to broadly interpret it especially towards the
Arctic in terms of the Arctic Coastal States” stance
towards this issue contained in the materials of the
Third United Nations Conference on the Law of the
Sea (1973 - 1982).
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VMHCTUTYT KOHOMCKAIIN MMYIIECTBA B

YTOJIOBHOM ITPABE POCCHUN
YPOKM BOPbBbBI C TOXOOAMU, ITIONYYEHHBIMU
IIPECTYIIHBIM IIYTEM, B OIEHKE BEPXOBHOI'O CYJA P®

I0puii Kpacnos™

DOI 10.24833 /2073-8420-2018-2-47-22-30

B6edenue. B mae u utone 2018 20da 8 Poccuu axmubusupobasucy ouckyccuu 6o-
Kpye npobiemvl KoHguckayuu umyuecmba, noAy4eHHo20 NpecmynHviMm nymem. Imu
ouckyccuu Bo3HUKAU NOCAE HECKOALKUX UHUKUAmUuB 3axonooamenei, Boicmynubuiux
30 YcuseHue poau 31moeo uHcmumyma 1204061020 npaba 6 opuduneckoil npaxmuke
6 Poccuu u Bepxobrnoeo Cyoa PD 6 ITocmanobaenuu [lrenyma om 14 utona 2018 e.,
0000uubuie20 onvim npumereHus KoHguckayuy 6 npaxmuke poccuiickux cyood u
cghopmyaupoBabuieco Hexomopule pexomerdayuu 045 cyoos.

Mamepuaast u memodst. B cmamve 0414 anaiusa npobremst 1ucnosv3oban pao
uccaedoBamensckux npuemob u menodob. Ipesxde Bceeo, 3mo anaius, no3bosaroujui
Borunenums mendenyuu 6 pasbumuu uncmumyma xouguckayuu. Vcnoavsyomes
maske cpaBHenis, ¢ NOMOULIO KOMOPbLIX CONOCMABAAIONMCA U OUeHUBAaomes 00Ho-
POOHbIe NPOYecchl HA PASHLIX IMANAX NPUMEHEHUS UHCIUMYMA KOHYUCKAYUU UMY-
ujecmba, HAXUMO20 NPeCyNHbIM NYmem, UCnoAb3yemcs maxxe 00odujerue, Heod-
xooumoe 045 nooBederus umoeob ucciedoBanus.

Pesyavmamot uccaedoBanus. Vicnoavsobarue uncmumyma konguckayuu umy-
ujecméa, noAyUeHHo20 npecmynHuiM nymem, 8 opuduueckoil npaxmuke Poccuu npo-
w10 Heckoavko amanol. CoBpementbiil IMan HAYAACS NOCAE 1020, KAK UHCIMUMYMm
b1 Boccmarobaer 8 YK PD @edepanvrovim 3axonom om 27 utoaa 2006 e. Ne 153-D3,
6 coomBemcmBuu ¢ komopwim pasdea VI YK 0via donoanen eaaboi 15.1 «Kongpucka-
yus umyujecménr.

Ha ocHoBe peuteruil maricko2o u utoHbcko20 nieHymo8 Bepxobroeo Cyoa PP 6
cmamve AHAAUSUPYECA NpaKmuKka npUMeHeHus 311o20 uHcmumyma 6 desmeasHo-
cmu poccutickux cyool. 12-remmuuil onvim npumenenus erabor 15.1 YK nokasan, umo,
HecMOmps HA HeoOHOKpamHble pasesicHerus BepxoBrozo Cyoa, komopvle kacaiuch
omoeavHblx cocmabod npecmynienuil, 4acms CNOPHbIX MOMEHINOB max u 0cmaiach
Hepaspewentotl. B c6s3u ¢ amum 6 nodeomobaentoe Ilocmanobaenue nienym Bep-
xo6ro20 Cyoa Brec psd npedsoxenuil no cobepuierncmbobaruto npaboboii 6assl 3moeo
uHcmumyma.

14 utons 2018 200a na ouepedrom I1renyme Bepxobrozo Cyoa PD bbi.10 npunamo
HoBoe demaavHoe nocmarobienue no npaxmuke npumerenus a1abot 15.1 YK u npeo-
N0)KeHbl KOHKpemHble pekomeH0ayu no cobepuieHcmBobanuio npakmuxiy npumeHe-
HUS UHCIMUMYMA KOHGUCKayuu umyuecmsa, nosyuenHo2o npecmyntvim nymem 6
P®, xomopuie paccmampubaiomes u kommenmupyromea 6 cmambe.

Obcyxoenue u saxkatouenue. B opuduueckon sumepamype nobayuu 6 3axoHo-
OameavcmBe Poccuu, c6asannvie ¢ UHCMUmMymom KoHuckayuu umyuecmba, noty-
YeHH020 NpecynHuLM nymem 6vi36a1u 0Kub1eHHYI0 0UCKYCCUTO.

* KpacHoB HOpuit KOHCTaHTMHOBMY, [JOKTOP IOPUANYECKMX HayK, AOKTOP UCTOPUYECKMX HayK, npodeccop kade-
[pbl NpaBoBbIX OCHOB ynpasneHns MMMMO MWL Poccum, Pocecus
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NHCTUTYT KOH®UCKALUN UMYLLEECTBA B YTOJIOBHOM MPABE POCCUIA

CyujecmByiom 08e ocHoBHble mouku 3peHus HA B0ccmanOBAeHHbI UHCHUNTYM
koHgpuckayuu. IlepBas mouka 3penus saxawouaemcs 6 mom, umo, «HoBoe mecto
KOHbuckayuu umyujecméa cpedu mep yeor06no-npaboboeo Bosdeicmbus onpedesero

npadusbHo».

Oonaxo cyuwecmbyem 00601vH0 D0AbUIAS 2PYNNA 0PUCITIOB, KOMOPbLE He CO2AACHDL
C omHeceHueM KOHpuckayuu k mepam yeor06ro-npabobozo xapaxmepa. Onu ybexoe-
Hbl, Y10 Meco 3mo2o uncmumyma 6 pasdese 61006 204061020 HAKAZAHUAL.

BBenenne

KoHlle Mag 2018 roma IDtenym Bep-

xoBHoro Cyma PD paccMoTpest mpoekT

roctaHoBIeHNs «O HEKOTOPBIX BOITPO-
cax, CBsI3aHHBIX C ITpUMeHeHVeM KOHMcKamm
VIMyIIIeCTBa B YIOJIOBHOM CY/IOIIPOM3BOJICTBE.
[TpoexT He OBUI MPUHAT, a OTIIpaBJIeH Ha JI0-
PaboTKy, HO IpeJcTaB/IgeT MHTepec caM pakT
Takoro obparienus BepxosHoro Cypma K 3To
mpoOsieMe ¥ CyTh €T0 HOBBIX IIPEIIOKEHVIV
Ha 3TOT cueT. Tem Oosiee UTO OTHOBPEMEHHO C
ABYMs MHULIMATVBaMI Ha 3Ty TeMy ITOYTW CVH-
XPOHHO Ipyr ¢ apyroM u BepxosubeiM Cymom
BBICTYIIWIM 3aKOHoJaTelmn. B deppaste atoro
roga Komurer Cosera @enepauym 1o obopo-
He 11 6e30I1aCHOCTV COBMECTHO C KOMUTETOM I10
KOHCTUTYIIMOHHOMY 3aKOHO/ATeJIbCTBY U TOC-
CTPOUTEIIbCTBY ITPeJIOKVIIN PacIIPUTh Iepe-
YeHb ITPeCcTYIUIeHU1, TI0 KOTOPBIM MOXKHO KOH-
¢uckosate mMytiecTso [16], a B 'ocaymy 6bu10
BHECEHO ITpeyIoKeHne BHecT ronpasku B YK
n VYIIK, pacmmpsromiee mnoHsaTue KoH(UcKa-
1M KaK Mepbl YTOJIOBHOTO HaKa3aHWs U Ipe]l-
J1ararolee, 0 CyTU, BO3BpallleHVe MHCTUTYTa
KOHMCKaIMM Kak JIOMOJIHUTeIbHOV Mephbl Ha-
KasaHwms [2].

14 wvronsa ITmenym Bepxosnoro Cypma PD
ellle pa3 BepHYJICS K ITpobsieMe KOHMCKaIm
" JlaJI HOBble Pa3bsiCHeHM 10 PsIly BOIIPOCOB,
BO3HMKAIOIIVX Y Cy[I0B Ipu KOH{MCKamm
VIMYyIIecTBa 10 YrOJIOBHBIM fiesiaM [12].

Takast akTMBHOCTb 3aKOHOZATeJIeN U BBIC-
I11ero cyz1e0HOro opraHa CTpaHbl BbI3bIBaeT 00-
IIIECTBEHHBIV IHTEPEC.

[TpoOirema KoH(WCKaIVM VMyIIeCcTBa U
JIOXOfIOB, TIOJIyYeHHBIX IIPeCTyITHBIM ITyTeM,
OfTHa M3 HamboJslee AVICKYCCVIOHHBIX U B IIpaBe,
1 B o0IIecTBeHHOM cosHaHUM. OXngaHue pac-
IIVIPeHNs 3TOVI Mephl TpeOyeT oOpaTUThCA K ee
CyTV U ITpaKTVKe ITpUMeHeHMsl B IIPOIIUIOM U B
HaCTOSIIIeM.

JIntepaTypHBIN 0030p
B Oopwsbe c¢ moxomamy, IOIyYeHHBIMN
npectynHbM IyTeM, OOH cosfana conmaHas

MeXIyHapOoIgHO-TIpaBoBasd 0a3a. MHorme Mex-
AyHapopHble ¥ pervoHajibHble KoHBeHIM
cozlepKaT IIOJIOKeHMUs O KOHMCKaIMs aKTu-
BOB, ITOJTyYeHHBIX ITPecTYIHbIM ITyTeM. CTouT
BBIJIEJIUT B CBSA3M C 9TUM cTaThy KoHBeHIVM
Opraumsamym  O0benvHeHHBIX Harmit mpo-
TUB TpaHCHaIMOHaIbHOV OpraHn3oBaHHON
npecrynHoct[6], Konsennmm Opranusanym
O06benmuenHbpIx Harmit o 6opsOe mpoTys Hesa-
KOHHOTO 000pOTa HapKOTVKOB,HAPKOTMYECKIIX
CPefCTB M IICUXOTPOIHEIX BerecTs 1988 roma,
[4] n Konsenrn Opranmsanmy OObenyHeH-
HbeIx Harmm mpotus xoppymm[5].

Bce onm comepxat IpushIB «K HallMIOHaIIb-
HBIM YCIWIVISIM II0 IIpeIOTBpallleHNIO IojTyde-
HIISL IPECTYITHMKaMVI IPUObUIV OT IIPeCTYITHOV
HeATeJIbHOCTI.

EcTb Takue JOKyMeHTBI 1 Ha PervioHaIbHOM
yposHe. K HyM orHocsaTcs Konsents Cosera
EBporbl 00 oTMBIBaHWY, BBISBIIEHUN, U3BATUN
" KOHUMCKALMM TOXOAO0B OT IIPeCTyIHOM Jes-
TestbHOCTH [7]. VI3 Ipyrix pervoHaIbHbIX T0KY-
MeHTOB cTouT Ha3BaTh Konsenio AdprkaH-
ckoro Corosza o mpemynpexaeHn u doprsbe ¢
Koppymiyent, MexameprkaHnckyto Konseniyro
IpOTVB KOppynummy, a Takke Konsenmo Op-
raHu3aly SKOHOMWYECKOro COTpYAHIYeCcTBa
" pasBuUTV 0 OOpbOe ¢ MOAKYIIOM MHOCTpaH-
HBIX TOCyJIJapCTBEHHBIX CITY XKaIlMX B MeXIyHa-
POIHBIX 1eJIOBBIX CEJIKaX.

Cratent 12-14 Konsenumn Opra"musaumm
Ob6penyumennbix Harmit npoTtus TpaHcHaImo-
HaJIbHOV OpraHM30BaHHOV IPeCTYIIHOCTU W
cratbs 31 Konsenrm Opranmsarmm O0benm-
HeHHbIX Harui mpoTus Koppynimm ycTaHas-
JIMBAIOT Mepbl 0 Ooprbe ¢ MpecTyIHBIMU [10-
Xofamu, IpejlycMaTpuBaroliyie KOHPVCKaIIIo
aKTMBOB B KauecTse cIioco0a ITpefoTBpalle s
IIpUOBLIN OT IPECTYITHOCT.

CepresHasg mnpoOsieMa TpaHCHaIMOHAIb-
HOVI OpraHM30BaHHOVI ITPeCTyITHOCTM U HeoO-
XOIAVIMOCTb COBEpPIIEeHCTBOBAaHNMs MeXaHWU3MOB
115t COPBOBI C ee ITOCTIEACTBISIMM I COTEVICTBIAS
BO3BpallleHUIO OXO0B OT OpraHM30BaHHOV
IIPeCTYIIHOCTY 00yCIoBWIa MPUHSTVIE MEX[Iy-
HapoIHBIM coobrectBoM Konsertym Opraam-
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sanm OO0benHeHHBIX Harymn npotus TpaHc-
HaIlMOHaJIbHOV OpPraHW30BaHHOW IIPeCTyIIHO-
CTM, y4aCTHMKaMV KOTOPOVI B HaCTOsiIIlee BpeMs
ABJIAIOTCA 166 rocymapcTs [6].

DTy HOpMaTVBHBIE aKThI IIpeycMaTpyBa-
0T pa3/IYHbIe TIOAXOABI K 00pb0e ¢ MprOBUIBIO
oT 1mpectyrHocTi. OO00IIeHe 3TUX TI0/IXOI0B
comgepxmTtcst B [Tocobum mo MexmyHapogHOMY
COTPYAHMYECTBY B LIeJIAX KOHUCKAIN JOXO-
JI0B OT IPECTYITHOVI IeATeJIbHOCTH, IOArOTOB-
neHHOM YmpasieHveM Opraamsarim O0veny-
HeHHBIX Harmit o 6opsbe ¢ HapKOTMKaMu ”
IIpecTynHOCThIO B Bene [13].

OcHoBHOe BHMMaHWe B II0COOMM ylesiseTcst
HaIVIOHAJIBHBIM YCIUIVSM, HallpaBJIeHHBIM Ha
yCIelTHoe peyIpeXxieHiie IIPecTyITHOCT OT
HaXKVBBI OT IIPeCTyTUIEHMIL

V3 ppyrux nccnemoBanvii OOH ciefyer Ha-
3BaTh paboty «Konduckanys nmyecrsa. Kon-
dpuickar 10X010B OT ITpecTyIUIeHN B 00J1acT
VIHTeJUIEKTYyaJIbHOV COOCTBEHHOCTV - COBpEMeH-
HBIVI VHCTPYMEHT IUI CAepXXVBaHWS KOHTpa-
dpaxtvv v mnpatcTBa», MOATOTOBIEHHBIV Mex-
PEerviOHIBHBIM — Hay4YHO-VICCIIIOBATeIIECKIM
vHcTUTyToM Opranvsamyimm OObeIHeHHBIX
Harmin o BorpocaM ITpecTyIHOCTM U IIpaBo-
cymms [9]. Dta paboTa sBiIgeTCs pe3yIbTaToOM
cosMecTHbIX ycrmmm UNICRI (MexpermoHasb-
HOTO Hay4HO-VCCIIeZIOBaTeIIbCKOTO MHCTUTYTa
Opraumsamymvmn - O0benmHeHHbIXx Harpmr 1o
BOITpOCaM IIPeCTYIIHOCTM ¥ IpaBocyausi) and
BASCAP (ITporpammer mevicTsuit OmsHeca 10O
IIpeKpaleHnio KOHTpadaKIuy ¥ MMUpaTCTBa,
VIHUIIMMPOBAHHOV MeXIyHapomHOW I1ajIaTou
KOMMepINM), KOTOpbIe y9acTBOBaJIi B KauecTBe
IIapTHEPOB B VICCIEIOBAHVISIX 3TOV IIPOOIIEMEL
CoTpynHuuecTBo IpuHecsIo 1ose3y. Pasmru-
HBIMM 3KCIIepTaMyl, BK/IIOYas TeHepaIbHOro
aupextopa AKI (I'pymmst 1o 60pbbe ¢ KOHTpa-
daxmment BO3) Pyt Opuapz, 6bumm mipeficTasiie-
HBbl VHTepecHble MaTepuasibl, cofiepikalliye, B
YacTHOCTY, OLIEHKY OIlbiTa BermmkoOpuranum B
3TOVI cdepe, MCCIeIOBaHMEe B3aIMOCBSI3 MeX-
Ay 3aKOHOIATEJILCTBOM U IIpaBOIpVIMEHEHVIEM
B 0OacTi OOpBOBI ¢ IPeCcTyITHOCTHIO B cdepe
VIHTeJUIeKy TaJIbHOV COOCTBEHHOCTVA

CriefyeT OTMeTWUTB, YTO B YTOJIOBHO - IIpa-
BOBOVI HayKe eCTb MHOTO TpPYIOB, IIOCBSIIEH-
HBIX KOH(VICKAIUV MMYIIIeCTBa, II0JIy4YeHHOrO
IIPECTYIIHBIM ITyTEM.

Cpenn 3apyOexxHBIX MCCIeOBaHUN KOH-
duckarmy coOCTBEHHOCTY, MOJTyUeHHOV He3a-
KOHHBIM ITyTeM, IIPVBJIeKAIOT BHMMAHIE TPYbI
Mwumnarrona, Tpesopa [14], [Ixerts n Buxapa
Bupatnsr [20[, npyrux y4deHsIx.

B oTedecTBeHHOV YTOJIOBHO - IIPaBOBOVI Ha-
yKe CJIOXKVUIVICH TieJIble IITKOJIBI VICCIIeIOBaHVISA
mpoOsieMbl, HauMHasi OT KJIACCMKOB POCCUM-

ckort Hayku yrojosHoro npasa H.C. Taramiesa,
V.51 @ovHmIKoro v 3akaH4MBasd psIoM coBpe-
MeHHBIX yueHblx, Hanpumep, [1.1O. bopuenko,
B.M. Muxamiosa, A.A. ITpontoctuHa [17].

B TO e Bpems ciieftyeT OTMETUTB, UTO, He-
CMOTps1 Ha OOJIBIIIOe KOJINYeCTBO TPYIOB, IIOCBS-
IIeHHbIX KOHUMCKAIUK, Teopus yTOJIOBHOIO
IIpaBa ellle He 0OBbsICHIeT HaM, KaKOBbI IIOCTIeI-
CTBUS BBeJIeHMsl JAHHOIO WMHCTUTYTa [JIS CO-
CTOSIHMSL colaTbHOM Oe3oracHocTi. HeT eqm-
HOVI TOUKV 3peHVs ¥ Ha er0 MeCTO B yTOJIOBHOM
3aKkoHofaTeIbcTe Poccuy, 1 Ha TpaHcdopma-
LIIO CHUCTEeMBI YTOJIOBHO-IIPAaBOBOTO ITPUHYX-
JeHUs B HeKapaTeslbHble (POPMBI YTOJIOBHOV
OTBETCTBEHHOCTIL.

Uccnenosanme
Hexomopvie cmpanuyot

UCMopuy UHCIMUMYma KoHpuckayuu

Tepmun  «koHUMCKaMAg»  1OCTATOYHO
TOYHO ormpesesieH B Ipase. Konduckamys
VIMYIIIeCTBa B IOPVIMYECKOM cJIoBape OITperie-
JIsieTcsl KaK «IIpUHYANUTeTIbHOe Oe3Bo3Me3THOoe
U3BATIIE B COOCTBEHHOCTH TOCy[apcTBa BCEro
VIV YacTM MMyIIlecTBa B KadecTBe CaHKIIVU
3a MpecTyIuleHre, JInbo 3a IrpaXIaHCKoe WIN
aJIMMHICTpaTVBHOE ITpaBOHapyleHue. B yro-
JIOBHOM IIpaBe KOHUCKAIIVA MMYIIeCTBa - 3TO
YTOJIOBHO-ITPaBOBOVI MIHCTUTYT, CYIITHOCTBIO KO-
TOPOTO SBJIsieTC MPUHYINUTeIbHOe U3bsATIE U
obparrieHre B COOCTBEHHOCTb roCy/lapcTBa Bee-
IO WIV YacTV MIMYIIIeCTBa JINIIa, COBEPILIBIIIETO
npectyIuieHue» [19].

Kak ropuamdeckuit MHCTUTYT U KakK Mepa
IIPaBOBOIO BO3/IEVICTBUS KOHWMCKAIUs BIlep-
Bble I0sIBWIach B PyiMcKo Mmiepum.

B nament crpane xoHdwmcKams MMylie-
CTBa Kak ITpaBOBOV aKT MOsBWIack BO BpeMeHa
Kuepckont Pycu. Pycckas IIpaspa ycranasimvsa-
J1a KOH(UCKAIIVIO MMYIIecTBa «3a pa30oovt, IofI-
KOT, Ka3HOKpaficTBo» [15].

3a TeicquesieTHIO ncTopuio Poccun mpa-
BOBOe peryJIMpoBaHMe 3TOr0 MHCTUTYTa ObUIO
PasHbBIM.

Hambortee xectkyto popmy KoHpMCKaIms
KaK MHCTUTYT yTOJIOBHOTO IIpaBa IproOpesIa
nocite pesosonyy 1917 ropa. OHa craia Iy1aB-
HBIM VHCTPYMeHTOM OOpBOBI ¢ 9KCIUTyaTaTopa-
M. IIpaBOBOVI OCHOBOVI TaKOVI TIOJIUTVKY CTaJIO
ITocranositenne Boenno-Pesormononnoro Ko-
Mmureta oT 28 Hos10pst 1917 ropa [11].

Kongucxayusa umymecmba
6 coBpemennoii Poccuu

CoBpeMeHHBIN 3Tall pasBUTVA MHCTUTYTa
KOH(MCKalMM mMyIecTsa Hactymaer ¢ 1997
rojia, C MOMeHTa BCTYIUIeHUs B cwily 1 siHBaps
1997 roma YK P® 1996 roma. B ct. 44 YK PD
IIpelycMOTpeHa crcTeMa HaKasaHuiL. B Heit jan
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TIOJIHBIVI TlepeueHb VX BUIOB. B myHKTe «k»,
yrpatusiieMm cwiy B 2003 ropmy, Obuia mmpemy-
CMOTpeHa U «KoHucKamys nMymiectsa». OHa
Opula omperierieHa, KaK «IIPUHYIUTeIbHOe Oe3-
BO3Me3[IHOe M3bATIe B COOCTBEHHOCTb rocy1ap-
CTBa BCEro VIV YacTy MMYIIeCTBa, SBJISIOIIero-
cs COOCTBEHHOCTBIO OCYXKIEHHOI0», SBJISUIach
«JIOTIOJIHUTEJIbHBIM BUIIOM HaKas3aHud (4. 3 CT.
45 YK P®) B ciryuasx, mpeaycMOTPeHHbIX 3aKO0-
HOM».

Kax mepa yrosoBHOro HakasaHws KOHU-
CKalysl IIpefyCMOTpeHa B psjie MeXIyHapos-
HBIX TOKYMeHTOB. B mx uncie: «MexmyHapon-
Hasl KOHBeHIIMM 0 6boprbe ¢ hrHaHCpoBaHVIeM
TeppopmsMa, cT. 8 (2000 r.), Konsenius: CobeTa
EBpomnbl 00 OTMbIBaHMY, BBISBIIEHUN, U3BATUAN
1 KOH(VCKaLMI JOXOI0B OT IIPeCTYIIHOM JIesd-
TesbHOCTH, T. 13, 14 (1990 1.), Konsentmss OOH
0 6opbbe ¢ He3aKOHHBIM 000POTOM HapKOTIUe-
CKVIX CPeJICTB U IICMXOTPOITHBIX BEIIecTB CT. 3, 5
(1988 r.)» [8].

B mamen crpane B 90-e ronbl B yrape npu-
BaTusalyy ¥ OesymepHoOro pasrpaOeHus
rOCyJapCTBEHHOV COOCTBEHHOCTV ~VMHCTUTYT
KOHWMCKaLMI SBHO Mellajl IpUBaTHU3aTOPaM.
HeynusurerieHo, uto 8 exadps 2003 rosa 1oy,
mpefyIoroM OOpHOBI C COBETCKMM HacyIefvieM
Opu1 mpuHAT PefepartbHbIV 3aK0H Ne 162, ko-
TOPBIVI «KOH(VCKALIMIO IMYIIeCTBa KaK BU[I, Ha-
kasaHuA (cT. 52 YK PD)» ¢ 11 mexabps 2003 .
IIPU3HAJ YTPATVBIIVIM CYITY.

Takum obOpasoM, Bompekn 3apyOexHOMY
OIBITY ¥ MeXIyHapOoIHbIM 00s3aTe/IbCcTBaM
Poccum, cornacHO 3aKOHY «IIpVIMeHeHVe KOH-
cpuckany B OTHOLIEHWUM TOTO MIMYyILECTBa U
JI0XOZ0B OT Hero, KOTopble ObUIN ITP1OOpeTeHk!
B pesyJIbTaTe IIPeCTyIIHbIX MaXVHAILUI B IIPO-
Hecce mpuBaTvsanym B yctoBrax 1990 ropos,
ObuIo 3ampereHo». DPEPEKTUBHEIT phUar B
Goprbe ¢ KoppymIVer:, SKOHOMIUIECKON 1 Op-
raHM30BaHHOV IIPECTYITHOCTHIO ObUT BHIOWUT 13
PYK IIPaBOOXPaHUTEIILHOVI CYICTEMBL

B ycroBmsax pasrysia mpecTyrnHOCTM U IIy-
Gokmx rmpeobpa3oBaHMiT COOCTBEHHOCTH OIINO-
Ka O4eHb CKOPO CTajla OYeBUIHON. BeTyruienne
Poccum B Coser Ebporiel 11 partudmkarniys Kon-
seHtyy Cosera EBpoIIbI, CBA3aHHOV C MepaMu
II0 ITPOTVBOAEVICTBIIO (PUHAHCUPOBAHMIO IIpe-
CTYIIHOV esATeJIbHOCTM U Teppopu3Ma, 3acTa-
BWIM POCCUVICKMX 3aKOHOJATeJIell BepHYTbCS
K BOCCTAaHOBJIEHVIO 3TOrO MHCTUTYTa B POCCUT-
ckom mpase. B 2006 romy, 27 wrons Penepaiib-
HbIM 3aKOHOM Ne 153-@3 pasnenn VI YK 6bu1
nonoHeH m1asot 15.1 «Kondwuckarys nmyie-
cTBa». B 3TOV I71aBe cofrepXXUTCs 3aKOHOdATe b=
HOe ompefiesieHVie KOH@VCKaI UMYIIecTsa B
cr. 104.1 YK PP n xapakrepucTika ee BUIOB.
VlHTepecHO OTMeTUTb, UTO IJlaBa, B KOTOPYIO

BXOZWUT 3Ta CTaThsl, BKJIIOUEHa He B pas[iell O Ha-
KaszaHWMM, a B HOBBI paszen VI, KoTopsin ObuT
HasBaH «VIHBIe Mepbl YroJIOBHO-IIPaBOBOIO
xapakTepa». B aTom paspgerne, kpome KoHDU-
CKaLV VIMYIIIeCTBa, YIIOMUHAIVICh «IIPVIHY V-
TeJIbHbIe MePbl MEIVIIVIHCKOIO XapaKTepa v Cy-
nebuei mrpad». O6 3THX Mepax FOBOPUTCS U B
O6mmen yactit YK P®. VIx nosieieHe B yrojios-
HOM I1paBe Poccun cTasio MOmbITKOVI 3aKOHO/Ia-
Tes B Ooph0e ¢ IIPecTyIHOCTHIO VCIIOIb30BaTh
He TOJIbKO Perpeccuyt, HO U IPyIvie Mephbl, yKe
IIVPOKO IPVIMEeHsIeMbIe B MVIpPe.

B cBsA3M € 3TMIM CTOUT BCIIOMHUTB, YTO VH-
CTUTYT VIHBIX MEP YIOJIOBHO-IIPABOBOIO Xapak-
Tepa TOSBWICA B YIOJIOBHOM IIpaBe B KOHIIe
XIX-mauasze XX Beka. ABTOPBI Mleu - IIpecTa-
BUTEJIV COLIMOJIOTVYECKOV IIKOJIBI YTOJIOBHOIO
IIpaBa, KOTOpasl B TOT IE€PUOJ, pasBuBajla KOH-
LIENVUI0 HOBOVI conyaibHOM 3ammThl. CyTh
KOHLINIVM 3aK/Il0¥aachk B TOM, UTO B 0OIlle-
CTBe BblIe/IsUIach 0co0ast KaTeropyis IV - «IICH-
XVYeCKM He3[I0pOBble JIOOV, PEeLVOVBUCTBL V1
MapruHaJIbHble CJIou HacesleHus (Opoisarvi, Hu-
e u T.11.)».

[IpencraBuTe IVt COLVIONIOIUECKOVI IITKOJIBI
mpeyyIaraay «obe3sBpeXmuBaTb» UX emié 10 co-
BepIIeHVIs ITPeCTYIUICHVS.

Comyonoryeckas IIKOJIa B IIEPBOVI I10JI0-
BuHe XX BeKa OKasajla CYIIeCTBeHHOe BIIVISHMe
Ha 3aKOHOJATeIbCTBO psifa cTpaH EBporer m
JTarrackon Amepukn. B wacTHOCTHM, 3TO TIpOsI-
BIWIOCh B IIPVI3HAHWN U IIVPOKOM IIPVIMEHEeH
VIHCTUTYTa «VHBIX Mep YIOJIOBHO-IIPABOBOIO
XapakTepa» B IOpuAMYecKonm IpakTuke. Om-
HAaKO B II€PBOHAYAJIbHOM BUIIE 3TOT MHCTUTYT
IIPOCYIIeCTBOBaI Heoro. OH BCTYIINII B IBHOE
IIPOTUBOPEUMe C YKPEIUIAIOIMIVIMCS B MIUPOBOM
IIpaBe MHCTUTYTOM IIPaB YeJIOBeKa, KOTOPBIV
VICKJTIOUaeT IIPUMeHeHMe Perpeccui K JIULaM,
He COBepILIVBILIVM IIPeCTyIUIeHVs. B HacTosiee
BpeMsi B OOJIBIIMHCTBE CTpaH, I7ie elle B 0opb-
Oe C IIPecTyNHOCTBIO VICIIONL3YIOTCS  «MephI
Oe3ormacHOCTI», 3TO felaeTcsl TOIBKO B paMKax
3aKOHHOTO YTOJIOBHOTO IIpOliecca, UYTOOBI «i3-
OexaTh TIpVMeHeHMs KapaTeJbHBIX Mep B Tex
CUTYyalysiX, KOIJa B 3TOM HeT HeoOXOIMMOCTH
JUISL JOCTVDKEHMS LieJIeVl YTOJIOBHO-IIPaBOBOIO
BO3IEVICTBVSI».

Takoe pasBuTie yrojaoBHOIO IpaBa ecTe-
CTBEHHO, TeM 0oJIee UTO B YrOJIOBHO-ITPAaBOBOV
HayKe TaK U He CJIOXMIOCh YETKOIO OIIpererie-
HVISL «MHBIX Mep YTOJIOBHO-IIPAaBOBOI'O XapaKTe-
pa». CrenuaimicTel CUMUTAKOT, YTO «YaCTUYHO
3TO CBS3aHO C Te€M, YTO, B OT/IMYMe OT HaKa3a-
HVIsI, TaKMie Mepbl VIMEIOT CYIIeCTBeHHbIe pas-
T4 MeXy coOOVI II0 OCHOBaHVSIM IIPVIMeHe-
HVSL M OPUIMIECKOVI CYIITHOCT U He 00pasyoT
eVHYI0 cucTeMy». [ToaTOMY IOpUCTBI HEpeaKO
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OTHOCAT K HVUM BCe Mepbl, KOTOpble He OTHece-
HBl B YTOJIOBHOM 3aKOHOJIaTeIbCTBe K MepaMm
HaKazaHMs.

Brecennsie B YK PO B mociemHve rofipl m3-
MeHeHMs 10 ITpobjieMaM KOH(UCKaIMK - 3TO
ABVDKeHVe B HallpaBJIeHUM, yKe OCBOEHHOM BO
MHOI'VIX CTpaHax, ¥ OHU CYIIIeCTBeHHO M3MeH!-
TN colepKaHue Mep YroJIOBHO-IIPaBOBOI'O BO3-
JeVICTBYUSL B OT@UeCTBEHHOM YI'OJIOBHOM IIpaBe.
DKCIIePTBI B CBSA3M C 3TUM IIPUXOIAT K 3aKJII0Ue-
HUIO, YTO KOH(MCKaIIVs MIMYIIIeCTBa B ee IIpeXx-
HeM 3HauyeHMM KaK BWJ] HaKa3aHMs, 3aKOHOfIa-
TesieM OoJIbIIle He pacCMaTpVBaeTCs.

Peub, TakyM 0OpasoMm, MI€T O TOM, UTO
POCCUTICKIMII 3aKOHOJIaTelIb CO3/Jajl HOBBIN U
1o ¢opme 1 II0 copepXaHWUIO VHCTUTYT yTo-
JI0BHOro 1paBa. Ero 3amaua B cooTBeTCTBUM C
MeXXTyHapOIHBIMM 00si3aTesTbcTBaMu  Poccum
Y MeXXIyHapOIHBIM IIPaBOM, CTaTh yYTOJIOBHO -
ITPaBOBBIM  CPEJICTBOM ITPOTUBOJIEVCTBIS Ta-
KM TIPecTyIUIeHMSM, KaK ¢uHaHCHpOBaHMe
TeppopusMa ¥ OPraHW30BaHHBIX ITPECTYITHbIX
crpykryp. Takom mopmxop, sBigeTcs opuande-
CKVMM OCHOBaHVeM I KOHPUCKaIM VMYIIie-
CTBa, MOJIyYeHHOTO MPeCcTyIHbIM ITyTeM 1 Oes-
BO3Me3HOTO oOpallieHNs ero B COOCTBEHHOCTh
rocymapcrea. IIpm 2TOM, YTOOBI WVICKITFOUMTH
ITPOM3BOJI, B MEX/TyHapOJHOM IIpaBe 3aKperuleH
CIielIViaJTbHBIV TIepedeHb IIPeCTyITHBIX CII0C000B
IproOpeTeHVIst IMYIIeCTBa M BB MIMYIIIeCTBa,
IIpUHa yIeXalllyie BUHOBHOMY ¥ IOJjIeXalliyie B
CBsA3M C 3TMM KoHmcKaryy. CTOUT TakxKe OTMe-
TUTb, YTO Mephl 110 KOHUCKaIUK, 3aKperleH-
Hble B POCCUVICKOM 3aKOHOZATeJIbCTBe, ITOJIHO-
CTBIO COOTBETCTBYIOT CT. 12 («Kondmckanysa n
apect») Konsentm OOH ot 15 Hog6psa 2000
rofga IPOTVB TpaHCHAIVMOHAJIbHOV OpraHm30-
BaHHOVI IPeCTyIIHOCTY. DTa KOHBeHIIMsl ObUla
patudumposana Poccuert (PeepasibHbIN 3a-
KoH Ne 26-D3 ot 26.04. 2004 rona).

Crarea 2 panHom KoHBeHIMM B IL«g»
ompesiesisieT, YTO KOHWMCKaIMs —O3Haydaer
«OKOHUaTeJIbHOe JIMIIIeHVe VMYyIIlecTBa II0 10-
CTaHOBJIEHWIO CyJia VIV JIPYroro KOMIIeTeHTHO-
ro oprana». Koncrurynyonuemt Cyg PO yTou-
HWI IIpyMeHeHNe 3Toit Mepbl B PO mpu pac-
CMOTpeHMM Ipock0bl rpaxkaanmHa B.B. KocTsr-
JIeBa IIPOBEePUTh KOHCTUTYIIMIOHHOCTD CTaThu 92
VIIK P®. Koncturyumonnemi Cygi yKasasl, 4To
uu. 13 cr. 35, c1.46 1 u.3 c1.55 KoHcTuryimm
IO3BOJISIIOT JIMINATh COOCTBEHHVKA VIV 3aKOH-
HOTO BJlajleJIblla €ro MMYIIecTBa, IIPU3HAaHHOTO
BellleCTBeHHBIM JI0Ka3aTeJIbCTBOM, B JIBYX CIIy-
Yasgx: TOJIBKO eCJIM eCTh BCTYNVBIINI B 3aKOH-
HYIO CIJIy IIPUTOBOP, KOTOPBIM pellleH BOIIPOC
00 3TOM MMYyTIIecTBe KaK BellleCTBeHHOM foKa3a-
TeJIbCTBEe WIN B CJIydae, KOI7la CIIop O IIpaBe Ha
VIMYIIIECTBO, pacCMaTpVBaeMoe KakK BellleCTBeH-

HO€ 10Ka3aTeJIbCTBO, IIOAJIEXKUT pPa3pelleHNIo
B IIOpAIKe T'PpaXTaHCKOI'o CyIOITpOM3BOICTBA
BCTYIIVBIINMM B CMJIy COOTBETCTBYIOIVIM pelle-
HMeM cyJa.

Pe3ysbpTaThI

B mae 1 mrone 2018 roma Bepxosubmi Cyg
P® na cBoMX IUIeHAPHBIX 3aceflaHMsAX JIBaK/IbI
OlleHMBaJI ITPaKTUKY MPVIMeHeHUs] POCCUVICKY-
MU CyJaMi MHCTUTYTa KOH(VICKaLIIL.

[lepsbit pas sTo mpomsonuio 29 mas 2018
roga. IInenym Bepxosnoro Cyna obcymmr 12-
JIeTHUI OmbIT IpuMeHeHus rasel 151 YK
D10 00CYXIeHMe ToKa3alo, YTo, HeCMOTps Ha
HeOJHOKpaTHble PpasbsiCHeHUs BepxoBHoro
Cyna, KoTopble KacaIlch OT/eIbHBIX COCTaBOB
IIpecTyIUIeHWV, YacTh CIIOPHBIX MOMEHTOB TaK
U ocCTajlach HepaspellleHHOV. B cBssu ¢ atmm
B nofrorosjleHHoM IlocraHoBIeHMM IUIeHYM
BepxosHoro Cyma BHecC psj IIpejIoxKeHni 10
COBepIIIeHCTBOBAHIO ITIPaBOBOVI Da3bl ITOTO MH-
CTUTYyTA.

[Tpoekrt, cocTosimmit n3 16 IIyHKTOB, IUle-
HyMy npepcraswi cyabs CyneOHOM Koyuternm
110 yrosioBHbIM JiesiaM BC PO FOpuit CurHMKOB.
On nosicHm1, uTo cyebHasd IIpaKTHKa IIpyMe-
HeHMsl MHCTUTyTa KOHUCKalMy CKJIajiblBa-
Jlach HEOJTHO3HAUHO.

B cBsA3M ¢ 3TMIM B ITpoeKTe OCTaHOBJIEHVIA
wienyMm BC P® Gojiee ueTKo paccTaBul akieH-
ThI, XapaKTepU3yIOllye CyIIHOCTb, IOpuanye-
CKYIO ITPUPOJTy 3TOrO MHCTUTYTa U IIpaBila ero
IIpUIMeHeHMsl.

Bo-miepBBIX, BHUMaHMe Cy0OB OOpaIeHO
Ha TOT (paKT, YTO KOH(MCKaIIVs MMYIIlecTBa He
sBJII€TCsl YTOJIOBHBIM HaKaszaHeM, a ITpesiCcTaB-
J15ieT co0OV «MHYIO Mepy YTOJI0BHO-IIPaBOBOIO
xapakTepa».

Bo-sroprix, BC yxasan na nuddepentm-
POBaHHBIV ITOXO]] 3aKOHOJATeId K BOIIpOCcaM
KoHdwcKatym. Ecim B oTHOIIeHMN JieHer, 11eH-
HOCTeVl ¥ VHOTO VMYIIeCTBa, MOJIy4eHHOIo B
pesysibTaTe IIPeCTYIIHOW [1eATeJIbHOCTY, KOH-
dpuickalst BO3MOXKHa TOJIBKO TPV COBEpIIIeHNN
IIpecTyIUIeHWI, CTPOro yKasaHHbIX B cT. 104.1 YK
P®, To opynus, obopyioBaHyie VIV MHEIE Cpefl-
CTBa COBepIIeHNs IIpecTyIUIeHNs], ITpUHaIexXa-
I1vie OOBVHSAEMOMY, MOTYT OBITh KOH(PVICKOBaHBI
I10 BceM IIPecTyIUIeHVsIM Oe3 OrpaHIyeHs.

B-TpeTbunx, BHMMaHMe IpBIeKkaeT HOpMa,
yCTaHaB/IMBaloIIIasl, 9YTO VMYIIeCTBO, yKa3aHHOe
B IL. «a» — «» 4. 1 c1. 104.1 YK PD, moxeT ObITh
KOH(VCKOBAHO CYJIOM, JaKe eCJIVi OHO HaXOJIUT-
sl Ha TepPUTOPUM JIPYIroro rocygapcrsa [3].

B nokymenTe comepxaTcs M HeKOTOpBIe
ApyTIuie ujieu 1o COBepIIeHCTBOBAaHWIO ITPaKTH-
KV IIpVIMeHeHNs Cy/IaMy MHCTUTYTa KOH(MCKa-
LI, B TOM YMCTIe - IMCKYyCCHOHHBIe. B yacTHo-
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cty, B mpoekTe [Toctanosnenns I ienyma Bep-
xosHoro Cypia IpefjiaraeTcss HOpMa, COIJIaCHO
KOTOPOW «B IeJIAx obecriedeHMs BO3MOXKHO
KOH(MCKaIIMI Cy/, MOXKeT HaJIOXKUTh apecT Ha
VIMYIIIeCTBO, HaXofisllleecss He TOJIbKO Y IIOZO-
3peBaeMoro, OOBMHSAEMOro WIN JIVII, HeCyIIyx
I10 3aKOHY MaTepHaJIbHYIO0 OTBeTCTBEHHOCTD 3a
VX JIeVICTBUS, HO M y HeollpesleJIeHHOIO Kpyra
JINII, €CJIV eCTh JIOCTaTOYHble OCHOBaHMs I10-
jaraTh, YTO OHO IIOJIyYeHO B pe3ysIbTaTe IIpe-
CTYIHBIX JeVICTBUI MO0 IpeHa3HavYaIoCch
JUI SKCTPEMUCTCKOM WIM TeppPOPUCTIYeCcKON
HedTeJIbHOCTM». 3aMeTHM Cpa3y - 3TO IOBOJIbHO
avcKyccoHHas wpes. Haoxenne apecra Ha
VIMYIIIECTBO JIOJDKHO OBITh O0YCIIOBIIEHO «IIpef-
rojlaraeMovi  IIPUYACTHOCTbIO ~ KOHKPETHOI'O
1A K ITPecTyIHOM AedTesbHOCTM». Ha 310 06-
CTOATEJILCTBO, KCTaT, He pa3 yKasbisasl 1 KoH-
cruryuyonHb Cyp PO.

14 virona 2018 1. I Itenym Bepxosroro Cypa
ellle pa3 BepHYJICs, K IpoOieMe KoHMCKaIm
B CBSI3M1 C BOITPOCaMM, BO3HUKAIOIIVIMI Y CY/IOB
IIpy KOHGMCKAIMY VIMYIIIeCTBa 10 yTOJI0OBHBIM
JerlaM U «B ILIeJIgx oOecriedyeHNs MPaBWILHOIO
" eMHOO00Pa3HOro IIpUMeHeHMs Cy/laMi HOpM
YTOJIOBHOTO ¥ YTOJIOBHO-ITPOIlecCyaIbHOIO 3a-
KOHOJIaTeJIbCTBa, perlaMeHTUPYIOIX OCHOBa-
HVS Y TOPSAI0K KOHUCKAIY MMYIIecTBa».

IIpexge Bcero, Bepxosmemt Cypn nomguep-
KHYJI, 9TO TIOCKOJIbKY «IIPVHYIUTEIbHOEe Oe3B03-
Me3[IHOe M3bSTVIE 1 OOpallieHVie B COOCTBEHHOCTh
rocyjiapcTsa MMYyIIlecTBa MOXeT ObITh CBA3aHO C
orpaHyUyeHVieM KOHCTUTYIIVIOHHOTO ITpaBa rpax-
JlaH Ha YaCTHYIO0 COOCTBEHHOCTB, TO OHO JIOJDKHO
OCYIIeCTBJISIThCS CY/IOM B TOYHOM COOTBETCTBUM
¢ noytoxxenviamy Koncruryim Poccniickont @e-
Aeparyy, OOIIeNpU3HaHHBIMY  ITPVHIUIIAMY
Y HOpMaM MeX/TyHapOJIHOTO ITpaBa M MeXIy-
HaponHbMK gorosopammt Poccurickonr @epepa-
1y, TpeOOBaHVSAMM YTOJIOBHOTO ¥ YTOJIOBHO-
ITPOIIecCyaIbHOTO 3aKOHO/IATe IbCTBa».

B cBa3u ¢ aTvim BepxoBHBINI Cy1, BO-TIEPBBIX,
yKasajl B IIOCTaHOBJIEHMI BCe COCTaBBI ITPecTy-
IUTEHWVI, COBepPILIeHVIe KOTOPBIX CIIOCOOCTBOBAJIO
IIOJTy YeHMIO He3aKOHHBIX J0xof10B. [Tomydaercs
BecbMa BIleuaTJIIoIIas KapTyHa I CBefeHVs
Tex, KTO CYMTaeT, YTO 3aKOHOJIaTe/Ib HYero He
Jes1aeT JIs U3bATIS He3aKOHHBIX JI0X0I0B. bo-
see 40 cocTaBOB ITPeCTYIUIEHMII MOTYT paccMa-
TPUBaThCA CY[JOM KaK OCHOBaHMe I KOHU-
CKaLIVA

J1o0aBbTe K 3TOMy, UTO «COIJIACHO ITyHKTY
«B» gactu 1 crateu 104.1 YK PO nozsrexaT KOH-
dpuickanyy 1eHBIM, 1IeHHOCT Y MHOe MMYIIle-
CTBO, WCIIOJIb3yeMble [UId (PUMHAHCUPOBaHM
Teppopu3Ma, 3KCTPEMUCTCKOM JesTeJIbHOCTH,
OpraHM30BaHHOV TPYIIIE], HEe3aKOHHOTO BOO-
PYXeHHOro (pOpMMUPOBaHNs, IPECTYIIHOIO CO-

obIecTBa (ITpecTYIIHOW OpraHu3alum) Jmobo
IIpeiHa3sHauYeHHbIe [IJIS ITUX Iiesleil».

Yro KacaeTcst opyauvi, 000pyHOBaHS VTN
VIHBIX CPefICTB COBepIIeHNsl IpecTyIUIeHMs,
IIpYHaIeXarye OOBVHIEMOMY (ITyHKT «I» da-
ctn 1 craren 104.1 YK PD), To Bepxosnsint Cyz,
BO-TIEPBBIX, YTOUHSIET, YTO 3TO TaKoe.

«K opymmsm, obopymoBaHIMIO VIV MHBIM
CpeJicTBaM COBepIlleHNsl IIpecTyIUIeHus, TOBO-
purca B ITocranosnenu Bepxosroro Cyma PO,
cJleflyeT OTHOCUTD ITpeJIMeThl, KOTOpbIe MCIIOb-
30BaJIVICh JIOO OBUINM ITpefiHa3HaueHbl I VIC-
I0JIb30BaHMs TIPU COBEpIIeHMN ITPeCTyIIHOIO
AedHVS VIV )15 TOCTVDKEHNs IIPeCTYITHOTO pe-
synbrarta. Crofa OyzeT OTHOCUTBCS HaIllpyMep,
aBTOMOOWIIb, OOOPYIOBAaHHBIN CIelVaIbHBIM
XpaHWINIIEM ISl COKPBITUS TOBAapOB IIpU He-
3aKOHHOM IlepeMellleHUN MX 4epe3 TaMOXKeH-
Hy'0 T'paHuIly Wwiv I'ocyjapcTBeHHYO rpaHuUILy
Poccuiickon deprepariym; 3X0I0ThI 1 HABUTaTO-
PBI TPV He3aKOHHOV T00bIYe (BBUIOBE) BOITHBIX
OmoIIOrIUecKIIX pecypcos; KOMpOoBasIbHbIE all-
napatel ¥ MHas OpITexXHMKa, VCIOJIb30BaHHbIe
VT VI3TOTOBJIEH S TTOJ/Ie/IbHBIX JIOKYMEHTOB).

Bo-Bropeix, Bepxosubemr Cypn obpariaer
BHIMaHMe BCex CYyfIOB, UTO TaKye CpezCcTBa Co-
BepIIIeHVIsI TIPeCTyIUIeHVSI MOTYT OBITh KOH(PU-
CKOBaHbI CYy/IOM IIO 7iejlaM O IpecTyIUIeHMsIX,
repedeHb KOTOPbIX 3aKOHOM He OrpaHNyeH.

ITpn stom IlocTaHOBIEHME COIEPKUT
O/THO eTHCTBeHHOe TpeDoBaHMe, KOTOpoe He-
00XOIVIMO COOITIOCTV IO TIPUHATVS PeIleHVIs O
KOH(MCKAIMN: Cyly HeOOXOAMMO YCTaHOBUTD
dpaxT TOTO, YTO TaKOe MMYIIECTBO HaXOIUTCH B
COOCTBEHHOCTVI OOBIHSIEMOTO.

Baxubivm siBiisieTca ykaszaHve BepxosHoro
Cyna, comepxarneecs B 1.6 Ilocranosnenns. B
cooTBeTcTBUM ¢ YacTbio 3 ctaTtbu 115 VIIK PO B
1eJIsix obecrieueHNs BO3SMOXKHOVI KOH(VCKaII,
ropoputcs B [Toctanosnenvi Bepxosaoro Cyria,
apecT MOXeT OBbITh HaJIOXKEH CyIOM Ha VIMyTIe-
CTBO, yKasaHHoe B yactu 1 craten 104.1 YK PO,
«HaxoisIeecss He TOJIBKO y IIO[I03peBaeMoro,
OOBIHSEMOTO VIV JIVILI, HeCYIIVX IO 3aKOHY Ma-
TepraJIbHYIO0 OTBETCTBEHHOCTh 3a VX HeVICTBIAS,
HO M y ApPYIMX JIMII, €CIV eCTb JOCTaTOYHbIe
OCHOBaHMsI TI0JIaraTh, YTO OHO IIOJIyYeHO B pe-
3yJIbTaTe IPeCTYIIHBIX JIeVICTBUN JINOO VICIIOIb-
30BaJIOCh VIV MpeIHa3HavasIoCh JIIs VICIIONIb30-
BaHMS B KauecTse opyams, o0opynaoBaHus WIN
VIHOTO CpeficTBa COBepIIeHMs IpecTyIUIeHVs
b0 1 PUHAHCUPOBaHNS TeppPOpM3Ma, 3KC-
TPEMMCTCKOV  [edTeJIbHOCT  (9KCTpeMu3Ma),
OpraHM30BaHHOV I'PYIIIIE], HE3aKOHHOI'O BOOPY-
JKeHHOTO (POPMMPOBAHNIS, TIPECTYITHOIO CO00-
IecTBa (ITpecTyIIHOVI opraHmsanyv). ApecT Ha
TaKoe VIMYIIIeCTBO MOXKeT ObITh HaJIOXKeH U B Tex
CJIydasix, Korja 1o Bo30y)kIeHHOMY yTOJIOBHO-
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My 7eJly JIMYHOCTB II0/103peBaeMoro i o0BuU-
HsIeMOTO He yCTaHOBJIeHa» [12].

O6cyxnenne

[Tpexe Bcero, ciiefyeT OTMETUTb, UTO B Ha-
YUYHOVI TIOJIEMVKe TI0 ITpo0iieMaM, 3aTPOHYTEIM
BepxosubiM CyrioM, BbICKa3aHbI IIPOTUBOpEUN-
Bbl€, @ YaCTO ¥ IIPOTMBOIIOJIOKHBIE MHEHIS.

HauneMm c Toro, 4To Bo3pa’keHs BbI3bIBaeT
CaMo IIOsIBJIeHVe «HOBOTO YTOJIOBHO-IIPaBOBOIO
yHCTUTYTa». CTOPOHHVIKM TaKOV TOUYKM 3peHIs
CUMTAIOT €ro «MCKyCCTBeHHBIM, HeoIlpaBJlaH-
HbIM» (A.IT. Ko3znos, B.b. Mammnus).

OpnHako OCHOBHas IVICKYCCHS Cpefiyt I0pu-
CTOB pPa3BepThIBaeTCsd BOKPYI MecTa HOPMEBI O
KOHMCKAIUM B YTOJIOBHOM 3aKOHO/IATeJIbCTBE.

Kak mokassIBatoT mccieoBaHms, «IBe Tpe-
T Cy[ell II0JIaraloT, YTo KOHUCKaIMd MMY-
IecTBa JI0JDKHA paccMaTpyBaThCsa KaK JOIOJI-
HUTEJIbHBIV BUI, HaKa3zaHMs, a Cpeay rpaKIaH
- KaXXIpIvt BTOpot» [10].

YTo KacaeTcs OLEHKM IIPABOBOVI IPUPOLIE
KOH(MCKaIIMM VMYIIIeCTBa, TO CYIIeCTBYIOT I10
KpaviHeVl Mepe [IBe TOUKM 3peHMs Ha 3TOT BO-
npoc. Ileppag rpymnma aBTOpOB coIjlacHa Ha
IepeHOC MHCTUTYTa KOH(UCKalUM U3 CHUCTe-
MBI HaKa3aHWUV B TPYIITY MHBIX Mep YrOJIOBHO-
IpaBoBOro Bo3fencTBysA. OOHMM W3 IepBBIX
CTOPOHHMKOB Takoro IepexHoca crail B.H. Xa-
uysH. IpeyioxmBLmi BBectit B YK PO paspern
«V/IHBIE MePBI yTOJIOBHO-ITPAaBOBOTO XapaKTepa»,
B KOTOPBIVI KpOMe «KOH(VCKaIM MMYIIecTBa,

BKJIIOUNTH PECTUTYLIVIO, B3HOC B POH, JINLI, TIO-
CTpajiaBILIVX OT IIpecTyIuleHuv» [18].

B To0 ke BpeMs cpenyt IOPUCTOB HEMaJIoO U
IIPOTVBHYKOB TaKOTO pora Hosauyi. OHM cun-
TaIOT, UTO «IIO CBOEVI IIPaBOBOVI IPUPOJIe KOH-
dpuickarys My IIIecTBa OCTaeTCs BULOM YTOJIOB-
HOTO HaKasaHvs». KcraTiu, TakoBo MHeHMe ”
IIPaKTINYeCKMX pabOTHNMKOB, HaIpuMep, IBYX
Tpetevt cyaen [1].

Brpouewm, gyickycems 1o 3THM IpobrieMaM
He OKOHYEHA ¥ CTOUT IOAOXIATb ee pe3yiib-
TaTOB, XOTsl OBl B CO3MaHHOW IUIEHyMOM Bep-
xoBHOro Cyga aBTOPWUTETHOV pedaKIVIOHHOV
TpyIIe.

3axsIroueHmne

Tak, mpobrieMa KOH(UCKAIVV VMYIIIe-
CTBa, IIOJIyUYeHHOIO ITPeCTyIHBIM ITyTeM, BBI-
3bIBaeT OOJIBIIION MHTEepeC 1 CIOPHI Kak o0IIle-
CTBEHHOCTW, TaK ¥ IOPVICTOB.

O yeM CBUJIETEIILCTBYIOT TaKye criopbl? Ot-
BeT IMPOCT: IIpO0JIeMbl 3TOr0 MHCTUTYTa ellle
nasieko He perreHbl. OHM TpeOyIOT pa3MBIII-
JIHWUT VI TeOPeTUKOB, U ITPaKTUKOB IIpaBa. OT-
KPBITBI [JI5 VICCJIe[TIOBAHMA PSiJT aCIIeKTOB TeMBI:
coIMasIbHble IIPeIIIOChUIKY KOHUCKaIINM, Co-
CTOsIHVIE OOIIIeCTBEHHOTO CO3HAHVIS, COOTHOIIIE-
HYie KOHWMCKAIUM € IPYIVIMI HaKa3aHWSAMU U
VIHBIMIM CpeJICTBaMI IIPaBOBOTO BO3/IEVICTBIAS,
3¢dPeKTMBHOCTb 3TNX Mep U T.J. VI msyueHne
3TUIX acIleKTOB He TOJILKO CerOHSIIIHA, HO 3a-
BTpaIlIHs 3a/1a4a FOPVICTOB.
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THE INSTITUTE OF CONFISCATION OF PROPERTY

IN RUSSIAN CRIMINAL LAW

LESSONS OF COMBATING PROCEEDS OF CRIME IN THE ASSESSMENT
OF THE SUPREME COURT OF THE RUSSIAN FEDERATION

Introduction. May and June 2018 saw intensi-
fied discussions in Russia around the issue of confis-
cation of property obtained by criminal means. These
discussions arose after several initiatives of legisla-
tors who advocated the strengthening of the role of
this institution of criminal law in the legal practice
in Russia and after the Supreme Court of the Rus-
sian Federation summarized the experience of the use
of confiscation in the practice of Russian courts and
formulated some recommendations for the courts in
the decision of the plenary session of June the 14th .

Materials and methods. The article uses a
number of research methods and techniques to ana-
lyze the problem such as analysis that allows isolat-
ing the trends in the development of the institution
of confiscation; comparison which allows evaluating
homogeneous processes at different stages of the in-
stitute of confiscation of property acquired by crimi-
nal means, and generalization which is necessary to
summarize the results of the research.

Research results. The use of the institution of
confiscation of property obtained by criminal means
in the legal practice of Russia has passed several
stages. The modern stage began after the institution
was restored in the criminal code of the Russian Fed-
eration by the Federal law of July 27, 2006 Ne 153-
FZ and section VI of the Criminal Code was supple-
mented by Chapter 15.1 “Confiscation of property”.
This Chapter contains the legislative definition of the
confiscation of property (article 104.1 of the Crimi-
nal Code) and an indication of the subject of confis-
cation, its types and conditions.

Based on the decisions of the plenums of the Su-
preme Court of the Russian Federation the article
analyzes the practice of this institution in the activi-
ties of Russian courts. 12 years of experience in the
application of Chapter 15.1 of the Criminal Code,
showed that, despite the repeated explanations of the

Supreme Court, which dealt with individual crimes,
some of the controversial issues remained unre-
solved. In this regard the Plenum of the Supreme
Court introduced a number of proposals to improve
the legal framework of this institution in the draft
Resolution.

On June 14th , 2018 the next plenary Session
of the Supreme Court of the Russian Federation ad-
opted a new detailed resolution on the practice of
application of Chapter 15.1 of the Criminal Code
and proposed detailed recommendations to improve
the application of the institution of confiscation of
property obtained by criminal means in the Russian
Federation, which are considered and commented on
in the article.

Discussion and conclusion. Legal literature
discussed the innovations in the Russian legislation
related to the institution of confiscation of property
obtained by criminal means caused in a very active
mode. The views of the authors of articles on this is-
sue can be divided into two parts with each havinga
lot of supporters. According to the first of them the
new place of confiscation of property among the mea-
sures of criminal law is justified.

Supporters of the opposite point of view sup-
port the exclusion confiscation of property from the
system of measures of criminal law as they believe
that the legal nature of the confiscation of property
belongs to a form of criminal punishment. This is
the opinion of the judges. Two-thirds of the judges
believe that the confiscation of property should be
considered as an additional form of punishment.

Yuri K. Krasnov,

Doctor of Sciences (Law, History), Professor
with the Department of Legal Basics of Gover-
nance and Civil Society, MGIMO (University)
under the MFA of Russia
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I[IPABOCYINE KAK OBECIIEUUTE/JIbHASA
OYHKIINA ITPABO3AIIMTHON ITPUPOILI
CYIOEBHOMN BJIACTU

Pycnan Ipebnes*
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B6edenue. B cmamve obocroBan abmopckuil 632440 Ha npabocyoue kax 00HY U3
Baxneriuiux obecneuumesbHuix pyHxyuil npabosaujumnon npupods. cyoebHoi 61a-
cmu. A6mop onpedessem paxmopul, coBOKYNHOCHIb KOMOpbLX hopmupyem ypobers
doBepus u xapaxmep oyeHku odbujecmbom pesyavmanol pabomot cyoebHuX opearol
(xax credcmbue — Beent cydebHotl cucmemvt Poccuu). Komnapamubucmcekuii nodxoo
K uccaedoBanuto npupodst cydedHoil Bracmu, ee cmpykmypul u cucnemsl. 60 MHO20M
Boimexarom u 0dycaabaubaromes ¢pynxyueil npabocyous (ocyujecmbreniis cyoedHow
Gracmu 6 cucmeme pasdesenus Baacmeil) kax BaxcHeiuieeo 6uda npabonpumenerus,
a marke npupoooil U PYHKYUAMU 3aK0HO0AMeAbHOU Baacmu, npuHuManwel 3a-
KOHbL, Komopsle nomom mpaxmyem cyo. Toavko cyo, ocHoBuibasce Ha mpakmobie
u cpabrumenvro-npabobom awaiuse HOpM 3aKoHoOamesbcmba (AHAA0US 3AKOHA) U
npaba (anaroeus npaba), 6 pamxax «kopudopa» deticmbyioujeeo 3axoHodamerscmoa,
Moxem 0aBamp umoeoBoe 3axaoueHue, KOnopoe 1o 1puou4eckoil cuie u Heobxoou-
MOCHIUL e20 UCNOAHeHUS nyimeM 0053amesH0e0 NpUMeHeHus Mexanusmol eocyoap-
CMBeHH020 NPUHYHKOEHUA MOxer Dbinb NpUpaBHeHo K 3aKoHY.

Mamepuanaot u memodst. Memodosoeuteckyto ocHoBY uccaedobarus cocmabuiu
caedyroujue odujeHaAy Hble U CHeyUalbHble Menoobl no3HAHUA npaBobuix AbreHuil u
npoyeccob 8 chepe cyoebrozo npaba u npabocyouis: Memoo CUCHEMHO-CHIPYKITYPHO20
AHAAU3A; Memo0 CUMme3a; Memo0 anaAusd; cpaBHumessHo-npaBoborl Menoo;
(hopMasbHO-102UMeCKUTL MeTnO0; CHAMUCTIUYeCKUTl Mermoo.

Pesyavmamot uccaedoBanus. B pesyrvmame npobedenroeo anarusa Bviabreno,
umo npabonpumeneriie 603MOKHO 1M0AbKO HA 0CHOBe MOAKOBAHUS UAU YMOUHEHUA
npada kaxovim cyovei 6 pamkax ocyuecmbaenus npabocyous no kaxoomy omoesb-
Ho B3amomy deay. IIpabonpumenenue abasemcs npabom 6 deiicmbuu, a npabocyoue
(no Bemynubuium 8 saxonHy0 cuay cy0eOHbIM AKIMAM) - OKOHUATNEABHBIM CNOCODOM
obecneuenus yHubepcarvrocmu u e0unoodpasua Hopm npaba. [pabonpumenenie He-
BosmoxcHo bes deticmByrouyeeo 3axonodamenvcmba, nodbepearueeocs nOCHOAHHbIM
USMEHEHUAM U 00TOAHEHUAM; C YJ4enoM 31020 MeHAemcs cam xapaxmep npabonpu-
MeHeHUSL.

O6cyxoenue u saxarouenus. ObocrHobano, umo cmpykmypa cyoebHotl cucnembl
onpedeasiemcs npabo3auumnon npupodoil cyoedbHoi Gaacmu u xapaxmepom marme-
puaivro2o npaba, npumensemoeo 8 pamxax xaxooeo 6uda cyoonpousboocméa. Abmop
cmamvly npedaazaem uUcxo0ums us Hoboeo — aBmopcko2o — NOHUMAHUA 111020, Y10
cylebHaa Baacmy ¢ nomouybio obecneuumersoil yrxyuu npabocyous abasemcs
UCTHOYHUKOM CO30aHUSL HOpM noBedeHus (3anpewjarousux, o0a3vi6arouiux) 045 om-

* I'pebHeB PycnaH IMMUTpreBMY, KaHAMAAT IOPUANYECKMX HAYK, AOLEHT, COBETHUK MPU pekTopaTe Mo NpaBoBbiM
BOMpOCaM, JOLEHT kadeapbl CyAebHON BNAcTW, NPaBOOXPaHUTENbHOM M NPaBO3aLLMTHO aesTenbHoCTM Kopuanyecko-
ro MHCTUTYTa Poccuitckoro yHUBEpCUTET ApY>K6bl HAPOAOoB
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OeabHbIX 2paxcoan u/uiu ux epynn. ObocHoBvibaemcs, umo noHumanue npabocyous
6 pamxax cpabrumenvro-npabobozo nodxoda moavko kak 6uda npabosawummoi Oes-
meavHOCHIU ABAAEMCA Y3KUM U He omBeuaem yeaam cobepuiercmbobanus cyoebHorl

cucmemwl Poccuu.

BBenenne

ynebHas pedopma rmposoamTcs B Poccum
¢ Havya1a 1990-x IT., ee KoHIIeNMs ObUTA
yrBepxaeHa Ilocranosienuem Bepxos-
Horo Cosera PCOCP or 24 oxts6pst 1991 1! 3a
OBaALATUIITVUIETHNI IIEPUOL, ee IIPOBEHeHIs
CTPYKTypa cucTeMsbl cymeOHoO BiiacTvi B Poc-
curickort Deeparyivt B 11eJIOM COCTOSUIACh; OHA
nproOperia JOCTaTOYHBIN 00beM IOPVICAVKIIVIVI
U CTajla peaIbHOVI CWJION, CIIOCOOHOV obecrie-
YUTh ITpaBa, CBOOOMBI ¥ 3aKOHHbBIE VMHTEpPech
cyOBbeKToB 00I1IeCTBeHHbBIX OTHOIIIEHNI; Kap/u-
HaJIbHO M3MEeHIWIVCh IlapaMeTphl ee PyHKIINO-
Huposanusi [11]. IlpaBosammTHas yHKIMA
cyna (v cymeOHOM cucTeMsbl B 1iesioM) B Poccum
OIIpeyIeIsgeTcs MPaBOBOVI IIPUPOAON CyIeOHO
BJIACTV M1 CYIITHOCTBIO CyZIeOHOVI eI TeTTbHOCTY,
[JIaBHAs LeJIb KOTOPOVI — IIpaBoBast 3allyiTa Ha-
PYIIEHHBIX IIpaB 1 CBOOO]I, 11X BOCCTaHOBJIEHIIE
C HOMOIIBIO IIPVHMMAEMOrO CYLOM PeIleHs,
Ha OCHOBe ITpVIMeHsIeMbIX (TPaKTyeMbIX) CyIber
HOPM 3aKOHa C VICIIOJIb30BaHVEeM aHaJIOIMI 3a-
KOHa Wi aHajiorvu Irpasa. IIpuHaToe TakiM
obpasoM cyzeOHOe pelileHvIe, SBIIIOIIeecs UTo-
roM peajM3alliil MPaBO3AIIUTHON (QYHKINUU
CyJa, Heb3sl IIpUpaBHUBATL K 3aKOHOTBOpYe-
CTBY XOTsl OBI IIOTOMY, YTO TaKoe IIOHMMaHMe
HapyImwIo Obl KOHCTUTYLVOHHBIV IPVIHIIVII
PpasmesieHyst BIIacTevl.
B pamkax raHHOVI cTaThV IIPOBOIWTCS OTHO
73 IIePBbIX HAYYHBIX VICCIIEIOBAHWIL, YYWThI-
BAOLLVIX HOCJIeIHVIE M3MEHEHVISI B POCCUVICKOM
3aKOHOJIaTe/IbCTBe O Cy/leOHOM cucTeMe, MpU-
pony W IIepCIeKTVBHBIE HaIIpaBIeHVsI COBep-
IIIEHCTBOBAHMS CyIOYCTPOVICTBA ¥ CyHeOHOV
HesTelIbHOCTY B coBpeMeHHOM Pocenm [9].
[IpaBoripyiMeHeHVe  BO3MOXHO — TOJIBKO
Ha OCHOBE TOJIKOBaHVSI VIV YTOYHEHMs IIpa-
Ba KaXKObIM CyObeVl B paMKax OCYILeCTBIICHVIS
paBOCYOMs II0 KaXKOOMY OT[AEIBHO B3STOMY
neny. ITpaBonpumeHeHve sBjsgeTcs IpaBoM B
AeVICTBUM, a IIpaBocyjaue (IO BCTYIMBIIMM B
3aKOHHYIO CWIy Cy[eOHBIM aKTaM) - OKOHYa-
TeJIbHBIM CIIOCOOOM OOecIIeueH s YHUBEPCallb-
HOCTU U eIMHO00pasmst HopM mpasa. [Ipupona

CyneOHOV B/IacTV OT/INYaeT ee OT 3aKOHOHa-
TeJIbHOV, HO CY[BI BBICTYIIAIOT 3aBepIIaloIevt
CTafyeVl peasm3alii HOPMBI IIpaBa. lakum
obpasoM, mpaBocyaye Kak (PyHKIIMOHa/IbHAS
0COOEHHOCTB CVCTeMBI CyHeOHOV BIacTu (TOJI-
KOBaHVI€e IIpaBa), C OJHOV CTOPOHBI, OIIpemes-
eT ocoOyro TIpupomay cyaeOHOV BIacTH, C Apy-
TOVI CTOPOHBI, - Pe3yJIbTaThl PaOOTHI CHCTEMBI
npaBocyaus (cymebnnle akthl). Cyp spisiercs
HIOMYJIIPU3aTOPOM VIMIIEpaTUBHBIX HOPM IIpa-
Ba, PV HEOOXOIMMOCTVI PasbSCHSIOMIMM MO-
TVBBI VI OCHOBaHVISI IIPUHVIMAEMOI0 CyeOHOro
peleHys.

CynebHast B/1acTb - CaMOCTOSITe/IbHAsL BETBb
TOCyIapCTBEHHOW BJIACTV, OIOVH U3 CTep)KHe-
BBIX VMHCTUTYTOB PasBUTHS IIPaBOBOTO JI€MO-
KpaT4ecKoro TOoCyAapcTBa ¥ TpakIaHCKOTO
obmrectsa. CyOBbeKT ocyliecTB/IeHms CyIeOHo
BJIACTY - CHICTeMa CyieOHbBIX OpraHOB, 00JIaIaro-
Ias VICKITIOYNUTEIbHOVI KOMIIETEHIIVeN paspe-
meHNs cygeOHbIX criopos. [Iprpona cyne6HOT
BJIACTV, ee CTPYKTYpa M CYICTeMa BO MHOT'OM BBbI-
TeKaloT 1 00yCiIaBIMBaioTCs (PyHKIVEN IIpaBo-
cyamsi (OCyIecTBIeHVs Cy1eOHO BJIaCTU B CU-
CTeMe pasfie/IeHVsl BjlacTell) KaK BaKHEWIIero
BUJa IpaBOIPVIMEHEHNs, a TakKe IIPUPOAOV
" PYHKUMSMY 3aKOHOIATEIILHO BJIACTH, IIPU-
HIMAIOIIIeV! 3aKOHBI, KOTOPBIe IIOTOM TPaKTyeT
cyn. Tombko ¢y, OCHOBBIBasICh Ha TPAKTOBKE 1
aHaJI3e HOPM 3aKOHO/ATeIIbCTBA (aHAIOT IS 3a-
KOHa) ¥ ITpaBa (aHaJIorus ITpaBa), B paMKax «Ko-
pumopa» IEVCTBYIOIIETO 3aKOHO/ATeIbCTBa,
MOXeT fjaBaTh UTOTOBOE 3aKJIFOUeHIe, KOTopoe
IO IOPUIVYECKOV CiIe ¥ HeoOXOIMMOCTH ero
VICITOJTHEHMS. ITyTeM 00s13aTeIbHOTrO, B paMKax
YCTaHOBJIEHHBIX 3aKOHOM CpPOKOB, IIpVIMeHe-
HISL MeXaHWM3MOB T'OCYIapCTBEHHOTO ITPVIHYX-
JeHNsl, MOXeT ObIThb NpPUpPaBHEHO K 3aKOHY.
VIMeHHO PUHYAUTETTBHOCTD €T0 VICIIOJTHEeHVIs,
obecrieurBaeMasi  VICKJTIOUMTEIBHO — TOCyHap-
CTBOM B JIVIIe YIIOJTHOMOUEHHbIX OpTaHOB V1 JIVIL]
(HampyMep, HPUCTaBOB-VCIIOJIHUTEIIEN), TaeT
OCHOBaHMVe YTBepXIaTh, UYTO CyneOHoe perrte-
HIte (IIPUTOBOP), BCTYIIMBILIEE B 3aKOHHYIO CIITY,
VIMeeT CWIy 3aKOHa, HO TOJIBKO B OTHOIIEHWVI
OrpaHWYEeHHOTO Kpyra JIMII, YKa3aHHBIX B Cy-

! MocTaHoeneHne BC PCOCP ot 24.10.1991 N2 1801-1«0O KoHuenumu cyaebHoi pedopmbl B PCOCP». BegomocTu

CHA n BC PCOCP. 1991. N2 44. Cr. 1435.
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MPABOCYZNE KAK OBECTEYUTE/IbHAS ®YHKLMS MPABO3ALLMTHOW NMPUPO/LI CYAEBHOW BJIACTU

nebHoM perteHnm (rpurosope). COBOKYITHOCTh
TaKVX peIleHniI MOXXHO Ha3blBaTh CyIeOHBIM
3aKOHOM (Cy/IeOHBIM 3aKOHOIATEIBCTBOM), UTO
o0ycraBMBaeT CJIOKHYIO IIPAaBOBYIO MPUPOLIY
CyneOHOVI BIIaCTAL.

B umcite demepaTmBHBIX TOCYTApCTB MOX-
HO OTMeTUTb cyneOHyto cuctemy IlIBevmiapums,
I7ie CyZIbl KaHTOHOB (MECTHBIE CY/IbI) IOCTaTOY-
HO CaMOCTOSTeJIbHBI 11 He3aBycMBL. CymeOHble
CUCTeMBI OTHeNbHBIX cyObekToB IllBeviiapums,
CTaTyC KOTOPBIX 3aKpeIUIeH B MX KOHCTUTYIIV-
X, OTIIVYAIOTCS CBOeOOpasyieM, UTo BbIpakaeT-
s Jake B Ha3BaHVISIX COOTBETCTBYIOIINX Cye0-
HBIX MHCTaHINMI. Tak, BBICIIVE Cy/bl KAHTOHOB
MOTYT Ha3bIBaThCsl KAHTOHAILHBIMVI, BBICIIIVIMIA,
KacCaIlMOHHBIMY JIN0O alleJUIAIVIOHHBIMIL.

B ®PT cyObexTHI (3eMyn1) POPMUPYIOT Cy-
feOHbIe CVCTEMBI B COOTBETCTBUN C VIMEFOIIV-
MJ MeCTO IISITBIO BETBAMW IOPUCIIPYIEHIIVV
(obmras, anMuHMCTpaTVBHAS, (PUHAHCOBAs, 110
TPYHOBBIM [leJlaM ¥ IIO COIMaJIbHBIM BOIIPO-
caM); COOTBETCTBYIOIIIVE CyIbl CO3[aHBI B KaX-
mov 3emyte. B kauecTBe cy/ia IiepBOVI MIHCTAHIIVV
10 IpaXIaHCKMM JIeJIlaM BBICTYIIAIOT y4acTKO-
BBl CyZbV, MMEIOIIe CTaTyC, CXOIHBIN C POC-
CUVICKVIMI MVIPOBBIMI CYTIBSIMIA

Uccnenosanme

O0beM 1 3pPekTMBHOCTE PabOTHI Cymied-
HOVI BJIaCTV OIIpefiesisieTcsl OOIIeCTBeHHBIM 3a-
ITIPOCOM Ha paspelrieHrie BOSHUKAIOIIX CIIOPOB
" caMoVI CrieldMKOV BOSHUKAOIIVX CIIOPOB,
9TO COEVICTBYeT OOIIeCTBEHHOMY IOPSIKY
(craOmwIbHOCTM B TOCyHapcTBe). YpoBeHb J10-
Bepuisl U XapaKTep OLIeHKN OOIIeCTBOM pe3yilb-
TaTOB PabOTHI Cy/IeOHBIX OPTraHOB (M Kak Cilef-
CTBUe - Bceil cyfieOHov cvctembl Poccun) siBiis-
I0TCS CJIETICTBVIEM COBOKYITHOCTM CIIEYIOIIIVIX
dakTopos:

A) pa3BUTOCTb MeXaHM3MOB BHeCyIeOHOTO
yperyJMpoBaHis CIIOPOB (Meyalys, IIpaBocy-
Jvie, OCYIIeCTB/IdeMoe TPeTeVICKUMM Cy/IaMi 1
T.1.);

b) Hanmume mpolenypel IpebsBIeHNs 1
PaCKpbITHS JOKA3aTeIbCTB;

B) mosiHOTa mpoBemeHMs pacciieqoBaHVs
(10 yToJI0BHBIM JIeJ1aM);

I') cBOOOmHOE IPUHSTHIE CyIbeVl PeleH s,
PYKOBOZICTBYSICH CBOVIM ITPO(PECCHOHAIV3MOM
V1 IpaBOCO3HAHVEM (aHaJIOTVs 3aKOHa U aHaIo-
I'vid IIpaBa).

Ommranem cyneOHOro perreHys (IIPUroBo-
pa), BCTYIIMBIIIETO B 3aKOHHYIO CVITY, OT HOPMBI
3aKOHa, SBJIIETCS: BO-TIEPBbIX, CYII[eCTBOBaBINIAs
[0 OIIpefie/IeHHOrO MOMEHTa BO3MOYKHOCTB €TI0
00XajloBaHMsI, BO-BTOPBIX, pacIpOCTpaHeHue
AEVICTBYIS Cy/1eOHOT0 pellleH s Ha CTPOro oIpe-
JeTIeHHBIV KPYT JINII (B OT/IVIYMIe OT 3aKOHa, pac-

IIPOCTPAHSIOIIETO CBOE JIeVICTBYIE Ha HeoIlperie-
JIEHHBIVI KPYT JIVII), B-TPETbVX, BCTYIIVBILIEE B
3aKOHHYIO CWIy CyfleOHOe pellleHye IIpaKTirde-
CK/ HEBO3MOXXHO OTMEHWTH VIV VI3MEHUTB, 3a
VICKITIOUeHVeM HeKOTOPBIX CJTydaes, B OT/IIume
OT 3aKOHa - K KOTOPOMY MOTYT IPVHMMAaThCS
MHOTOUVC/IeHHBIe VI3MEeHeHVs 11 [OTIOJTHeH V),
B-UeTBEPTHIX, OTCYTCTBIE B HACTOsIIIee BpeMs B
Poccyyt TIOJTHOIIEHHOV! CHCTeMEI ITpelie/IeHTHO-
ro rpaBa (IIpy HaJIMYMy HEKOTOPLIX ee dJleMeH-
TOB, HaIlpUMep, MeXaHM3Ma IepecMoTpa BCTY-
HVBIIVX B 3aKOHHYTO CIJTy CyIeOHBIX aKTOB Ha
OCHOBAaHUM W3MeHeHUs Cy[eOHOV IPaKTUKI
IIpVIMeHeHNs] IIPaBOBOV HOPMBI), TIPY KOTOPOT
cynebHoOe pellleHVe MOIJIO TIO0 aHAJIOTUN TIPU-
MEeHSTBCS Cy/laMi B OTHOIIIEHV aHaJIOTVYHbIX
(cXOXMX) /eI MOITHOCTBIO WM B YacTu. B cy-
1e0HOM pellleHnN «IIpOsIBIIgeTCs» (MHTepIIpe-
TUPYeTCcs TIpU HeoOXOIMMOCTH, TPaKTyeTcs)
AeVCTBYIOITas HOpMa IIpaBa, YTO IPUBOIUT K
HeOOXOIMMOCTY TlepMaHeHTHOrO ITPU3HaHMs
obsA3aTesIbHOCTY Cy/1e0HOTO pelreHust M ero
IIpypaBHMBaHNA (B OIIpeJIeJIeHHOM CMBICIIe) K
VIMITepaTBHOV HOopMe I1pasa [10].

[TpaBoripyMeHeHre  BO3SMOXHO — TOJIBKO
Ha OCHOBe TOJIKOBaHWS I YTOYHEHWs ITpa-
Ba KaX[IBIM CyJibell B paMKaX OCYIIIeCTB/IeHVs
IIPaBOCY/IVsl IO KaX/IOMY OT/IEIIBHO B3STOMY
neny. ITpaBonpuMeHeHMe sBIIsieTcsl IIPaBOM B
AeVICTBIY, a ITpaBoCy/iye (IO BCTYIVBIINM B 3a-
KOHHYIO CVIy Cy/IeOHbIM aKTaM) - OKOHYaTeIb-
HBIM CITOCOOOM obecrieueHNsi yHMBepCaIbHOCTI
" elHOOOpasust HopM npasa. [Tpasonprmene-
HIle HeBO3MOXHO 0e3 JIeVICTBYIOIIEro 3aKOHO-
JaTesIbCTBa, TIO[BEPraloerocs IOCTOSHHBIM
V3MeHeHVISM U JJOTIOJTHEHVISIM; C Y4eTOM 3TOTOo
IlepMaHEeHTHO MeHsIeTCsl ¥ CaM XapaKTep ITpaBo-
IIpVIMEeHeHVs.

ITpupona cyneGHOV BIacTV JIONOJIHSIET
(IpoJIOHTMpYeT) AesTe/IbHOCTh 3aKOHOJaTe Th-
HOVI BJIACTV, ITOCKOJIbKY CY/IbI BHICTYIIAOT 3aBep-
IIAIOIIel! CTafyel! pean3alyi HOpMEI IIpaBa,
IIPVUHSATOVI OpraHaMM 3aKOHOJIaTe/ILHOV BJla-
crn. Takvm obpasoM, mpaBocysye Kak pyHK-
IIOHa/IbHAas OCOOEHHOCTh CUCTeMBI CyeOHO
BJIaCTH (TOJIKOBaHWeE ITpaBa), C OfTHOVI CTOPOHBI,
ompefiesisieT 0coOyro IpuUposy cyaebHON Bila-
CTW, C APYTOVI CTOPOHBI, - ITPOJIOJDKAeT JledTeTb-
HOCTb 3aKOHOJIaTeJIbHOVI BJIaCTW, OIIpesiesisieT
B PaMKax CBOeVl IIPUPOJIBI Pe3yJIbTaThl paboThI
cucteMbl npaBocyaus (cymeOHble akThl). Cym
SBJISIeTCS  TIOIYJIIPU3aTOPOM  MIMITepaTUBHBIX
HOPM IIpaBa, TPV HEOOXOAVIMOCTV PasbsCHS-
IOIVIM MOTVBBI VI OCHOBaHWS ITPVHMMAaeMOro
cyfebHOro pelleHus B paMKax KOHKPETHOTO
cyfebHOro cropa, paspellaroIiero KOHKpeT-
HYIO XM3HEHHYIO, IpaBOByIO cuTyarmo. Vs3-
MeHeHVe TIPOIecCyalbHOTO 3aKOHOJATesTbCTBa
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B 00s3aTeIbHOM TIOpSIKe IO/DKHO COIIPOBO-
KOAThCs IIpeodpa3oBaHMeM CYIOyCTPOVICTBA C
TeM, 4TOOBI cy/leOHasi crcTeMa Moryla ero obe-
CIIeYNTh, He Hapyllas IPUHIMIIBL OpraHu3a-
1y cynebHo Biactu. VIsmMeHeHme mporieccy-
aJIbHOTO 3aKOHOJIaTeIbcTBa coBpeMeHHON Poc-
cvm Ge3 COOTBETCTBYIOMIVX IpeoOpasoBaHWV
CUICTEeMBI CyJI0B OOIIeV IOPUCAVKIINI IIPVBeJIO
K TOMY, 9TO Cyfbl cyObekToB PD omHOBpeMeHHO
OCYIIIeCTBJISIIOT IIPaBOCy/IVie Ha ypOBHe IIepBoT,
aresUIAIMOHHON M KaccallVIOHHOV VHCTaHIIN,
YTO HapyIllaeT KOHCTUTYIIVIOHHOe ITpaBo Ha Cy-
AeOHYIO 3aIllUTy ¥ HPUHIMII He3aBUCUMOCTV
cylieVl, yBeJIMuMBaeT KOpPyHIMOIreHHble pu-
CKMI.

Bepxosabm Cyx P® mmeet ocobbIvi IipaBo-
BOVI CTaTyC B CTPYKType CyaeOHOV CHCTeMBI,
OCHOBaHHBIVI Ha VCKIIOYUTEIILHOV KOMIIeTeH-
LM pacCMOTpeHMsl crelnyduyecknx Jejl B
KadecTBe Cyja IepBoM MHCTaHIMM. Bmecrte c
TeM, NVpaMUIIbHbBIVI IPVHIVII TOCTPOeHNs
CyneOHOVI BIIaCTVI CVICTEMBI CYZI0B OOIIIeNt I0pyic-
AVIKIW ¥ apOuTpaxHbix cymos (BC PO - Bep-
IIVHA MMpaMUIIbl, HVDKeCTOSIIe 3BeHbsd - ee
OCHOBaHMe) «BKJII0YaeT» 3aKOHbI yIpaBJIeHVs
U KOHTpPOJIA, KOIja MCKJIIOUMTeJIbHBIe ITOJTHO-
MOYMS BBIIIECTOAIIEr0 OpraHa He JIOJDKHBI
«KJIOHMPOBATBCs» HVDKECTOSIIVIMI OpraHaMM,
MHaue OyzeT moTepsHa VICKIIOUNUTEIBHOCTD
(ocobast mpuposia M CYITHOCTD) YITPaB/ISIONIero
HnypaMuIaJIbHOVI CHCTeMOV opraHa (cyObekTa
ynpassienusi). ITpencrasiigercs, uto mpu coxpa-
HeHUM VCKIIOYNTEIbHBIX IIOJITHOMOYMIL U BBI-
TeKaloIIero 13 Hux 0co00ro IpaBoOBOTO CTaTyca
BC P®, HvokecTosimmye Cyasl He JOJDKHBI OBITh
OJHOBPEMEHHO Pa3HbIMM VHCTaHIIVSIMM, BbI-
CTyIasi B posI To cyObeKTa yIrpassieHus (I10 OT-
HOIIIEHWIO K HVDKeCTOLIIMM CyJlaM), TO 00beKTa
ynpasJieHMs (110 OTHOIIIEHWIO K BBIIIIeCTOSIIIM
cyIam) B Cy1eOHOVI crcTeMe.

[TpuH1Masd BO BHMMaHMe JOCTYITHOCTb M-
POBBIX CY/IOB, VIX MaKCUMaJIbHYIO (B TOM YMCIIe,
TepPUTOPHAIIbHYIO) NPUOIVDKeHHOCTh K Hace-
JIEHVIO, YUYMTBIBasg OOIIEM3BECTHYIO IIPAKTUKY
YCIeNTHOro yHKIIMOHVPOBaHs MUPOBBIX CY-
ev1, B LeJIsIX Pasrpys3Ky CHUCTeMBI CyJI0B 001ern
IOPVICOVIKIINY, a TaKKe YUWUTBIBasg IIpoOiemy
IIOBBIIIEHHON Cy[AeOHOV Harpysku Ha cynie0-
HYIO CUCTeMY B COBpeMEeHHBIX YCJIOBUSIX, JIVK-
supanmio BAC PO, T.e. OyksajibHOe cokpaiiie-
HIMe KOJIM4YecTBa Cy/1eOHbIX OpraHoOB U CyfieV,
IIpefICTaB/IsieTCsl  HeoOXOAMMBIM — IIepecMOTp
IIOJTHOMOYMVE I KOMITETEHIIVIVE MUPOBBIX CY[IEVI,
OCHOBaHWV oOpallieHns B MUPOBBIe CyIbl B Ka-
YecTBe IIepBOV MHCTaHIINY, B YaCTHOCTWL: a) I10-
BbIIIIeHNe 11eHbl 1cka ¢ 50 Teic. py©. 10 500 ThIc.
py0.; 6) paccmoTpenme met o [ITIT 11 Bosmertie-
Hym yiep0a, cesasanHoro ¢ [ITTT; B) paccmoTpe-

HI1e Bcex fieJl 0 Pa3Bojie; T) pacCMOTpPeHVe VHBIX,
BO3HMKAIOIIVX 13 CEMeVIHO-IIPaBOBBIX OTHOIIIe-
HU, JieJl, BKIIoYad fejla 00 ocriapuBaHWUM OT-
IIOBCTBa (MaTepMHCTBa), 00 yCTaHOBJIEHMN OT-
1IOBCTBa, O JIVIIIEHUW POJUTEILCKMX IIpaB, 00
OrpaHVYeHV POIUTEIILCKUX IIpaB, 00 YCHIHOB-
neHvn (yrouepeHnm) pebeHKa, a Takxke ApyTiie
Jefia TI0 CIIopaM O JeTsX U Jiejla O IIPU3HaHWUM
Opaxa HeJIeVICTBUTEIIbHBIM.

Ha ocHoBaHMM IIOJIOXMTEIBHOIO OITbITa
YCTaHOBJIEHVsI 00sI3aTeIbHOTO  OCyIeOHOro
(IIpeTeH3MOHHOIO) IIOpsi/IKa paspelleHus Ha-
JIOTOBBIX CIIOPOB IIpeJICTaBIIsIeTCs BO3MOXKHBIM
YCTaHOBUTH 00s3aTeIbHBIN MOPSIIOK HOCyHed-
HOTO PpaspellleHNsl Bcex aJMMUHVCTPaTUBHBIX
CIIOPOB, BOZHMKAOIIMX IIPY Y4acTUM OpraHoB
VICIIOJIHUTEJIbHOV BJIaCTW. AHaJIOTMYHBIM 00-
pa3soM ITpesiCTaB/IAeTCsl BO3MOXKHBIM OITVMU3M-
poBaTh Harpy3Ky BCeX POCCUTICKMX CYJIOB ITyTeM
yCTaHOBJIEHVsI 00s3aTe/IbHOTO MpeTeH3I0HHO-
ro IopsijiKa IIpY paspelleHny KOMMepUecKmx
CIIOpOB, T.e. ODs3aHMN VICTIIA, HaMepeBaroIlle-
rocsi IIPedbsBUT MCK K JIIOOOMY OpraHy Iocy-
JapCTBeHHOVI BJIaCTH, CHavasla IPeIbsABUTD J10-
CyneOHYIO IIpeTeH3IIO.

Teopermdeckasg m mpakTudeckas 3Hadu-
MOCTb JJAHHOI'O VCCIIe[IOBaHMS 3aK/IIoyaeTcs B
TOM, YTO pa3paboTKa JaHHOV TeMbl OyIeT cro-
CoOCTBOBATh AaIbHEVIIIEMY MeXIVCIUIUIMHAP-
HOMY VCCIIe[IOBaHMIO CTPYKTYPbI COBpeMEeHHOV
cynebHom cucreMbl Poccurickont ®emepary,
a TaKke W3yUeHWIO IIeJIeBOro IIpe/lHa3Haue-
HIU Cy[1eOHOrO IIpaBOTBOpUYECTBa B COBpeMeH-
Hovi Poccun. PesysibTaTsl McciIeIoBaHs MOIY'T
OBITP MCIIOIB30BaHBI TPV OLIEHKE OCHOBHBIX Ha-
IIpaBJIeHuU peayM3alium cyaeOHo pedopMsI
B Poccuvickont Denepariyy; Ipy aHause Iiep-
CIIeKTUB Pa3BUTKS IIPaBO3aIUTHOV (PYHKINN
CyZa VI IpaKTVKM CyeOHOro IIpaBOTBOpYECTBa
B Poccuiickon ®efeparinm, a Takke Hay4HOIO
OCMBICTIeH €[IVIHCTBA TOJIKOBaHVs U ITpUIMeHe-
HVS aIMAHVCTPATVIBHOTO M IPaXKIaHCKOTO IIpa-
Ba KaK BaXKHEVIIIEeV 3a70a4yl IIPaBOTBOPUYECKON
nesTenpbHOCTU cyoB Poccnvickon MDemeparymt.
BBIBOJIBI MOTYT IPVIMEHATECS B aHAIUTIYECKOV
palboTe, Ipu coryaIbHOM MOIETMPOBAHN, TIO-
JINTUYECKOM ITUIaHMPOBAaHUM U IOPUANYIECKOM
ITPOrHO3MPOBAHMA.

HecmoTps Ha mcropuueckue pasmums B
HIOJIOKeHUY MeX[y HpellefleHTHbIM IIpaBOM B
cTpaHax oOIIero mpasa ¥ CyaeOHOV TIpaKTu-
KOV B POMaHO-T€pPMaHCKOV IIPaBOBOVI CEMbe,
MeXJly HUMW eCTb CXOJCTBO, KOpeHs:llleecsd B
VIX e[IMHOV NpUpoJe cymerickoro mpasa. Oco-
OeHHOCTB Cy/IeVICKOTO IIpaBa, IIpeXe BCero, 3a-
KJIFOUaeTcs B ero HelycaHoM xapakrepe. ITpaso
JF00OVI CTpaHbI CYIIECTBYeT ¥ KaK IMCaHoe, U
Kak HenucaHoe. Takoe JiejleHye yXOIUT B JIpeB-
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HOCTb, KOIZIa 3apOfMBIIasics IMCbMEHHOCTb
criocoOcTBOBasIa BBIZIEJIEHNIO TIpaBa M3 OPYTVX
CoIMasIbHBIX HOpM. IIncbMeHHOCTH OTKpBUIa
riepey; MpaBOM INMPOKMe IepcrekTusbl. [In-
caHble HOPMBI VIMeIM MHOIO ITpeVMYIIecTB:
KOHKPETHOCTb, YeTKOCTb ¥ OIlpesieJIleHHOCTb
B M3JIOKeHWUM IIPaBOBBIX HOPM; BO3MOXKHOCTb
dopmysIpoBaTh abcTpaKTHBIE HOPMBI, M3/Ia-
raTh ¥X B Pa3HOOOpPa3HBIX MPABOBBIX aKTax, 3a
IIPUHSATVIEM W WCIIOJIHEeHVeM KOTOPBIX Jlerde
YCTaHOBUTb KOHTPOJIb. DTU IpeuMyIllecTBa
OBUIV MCTIONTB30BaHBI B T€X IIPABOBbIX CICTEMAX,
B OCHOBY KOTOPBIX JIEIJIO IMCaHoe IIpaBo, T.e. B
pOMaHO-repMaHCKOVI IIPaBOBOVI CeMBbe.

[pyras npasoBas ceMbs — OOIIero Irpa-
Ba — B OCHOBe CBOe MMeJla HellricaHoe IIpaso.
Posnpb HermcaHoOTO ITpaBa B IIepBOM CiIydae ¥ -
CaHOTO TpaBa — BO BTOPOM V3HadaIbHO ObUIa
KaK ObI BTOPOCTEIIEHHOV V1 JIVIIIh CO BpeMeHeM
CTaJla yCHJIVBaThCH.

['rioTesont wccrieoBanms sIBJIsIeTCsE 000-
CHOBaHMe aBTOPCKOTIO B3IVIAa Ha ITpaBOCyzye
KaK OJHy W3 BaXXHeWIMX oOecrieunTeIbHbIX
pyHKIMI ITpaBO3AIUTHON IIPUPObLI Cyaed-
HOWV BJIacTU. ABTOp IIOjlaraeT, 4YTO B IOPUIN-
YecKyIo HayKy HeoOXO[IVIMO BBeCTV HOBOe IIO-
HATUE - HOopMamubuas cBo600a OuckpeyuoHHo20
cydetickoeo npabonpumeneriis Kak OIpeeleHHasd
3aKOHHBIMV TTOJTHOMOUMSIMY CTIOCOOHOCTB CIie-
IIMaJIbHOTO CyObeKTa IpaBa (B HallleM ciIyJae -
CyJIbM) JIeVICTBOBaTh B paMKaX yCTaHOBJIEHHBIX
HOPM 3aKoOHa u/win mpaBa. Meromoormde-
CKYIO OCHOBY MCCJIe[JOBaHWs COCTaBWIIN CIIefy-
IoIyie obIleHayyHble U CIiellialbHble MeTOJIbI
IIO3HaHM TIPAaBOBBIX SBJIEHUV W ITPOLIECCOB B
cepe cymeOHOTO IIpaBa ¥ IIPABOCYIVIS: METOLT
CUCTeMHO-CTPYKTYPHOTO aHasIn3a; MeToJ], CMH-
Te3a; MeTOJ] aHaJIn3a; CPaBHUTEIbHO-IIPaBOBO
MeTo71; POpPMaIbHO-JIOTVUeCKUII MeTO]l; CTaTu-
cTideckuy MeTol. VIx ImpuMeHeHVe 103BOINIIO
aBTOPY CTaTbU MCCIIeIOBaTh pacCMaTpUBaeMyIo
TEMY BCeCTOpPOHHE ¥ OOBeKTVBHO. DMIMpIUe-
CKyTo 0a3y Hay4HOTO VCC/IeIOBaHVIS COCTaBVIIVN
CTaTUCTIYEeCKIe JaHHbIe PabOThI CyI0B 00IIeVt
fopucaukiym (2008-2015 rr.), cyneOHble aKThI
Koncturynmonnoro Cyma PO 1 BepxosHoro
Cyna P® (2001-2015 1T.), a Takke OIpoC 11 aHKe-
TuposaHue cypeit (2014-2016 rr.).

Marepnasnsl mcciesoBaHUs
OcHOBOVI Hay4HOIO VCC/IeOBAHMS CTasIn
HOPMaTMBHbIe IIpaBOBble aKThl Poccuiickon
Deneparyy, MaTepuaibl Cy/1e0HOM MTPaKTUKMY,

2 (depepalnbHbIi KOHCTUTYLMOHHBIN 3aKoH oT 31.12.1996 .

umm». Poccuiickas raseta. NQ 3. 1997. 6 sHBapsi.

B yacTHOCTI: KoHcturynmsa PO, OenepastbHbIi
KOHCTUTYLIMOHHBIV 3aK0oH «O cymebHo cucTe-
Me Poccurickont ®Peneparm»?. [leprogyaeckm
ITpaBurensctBom  Poccurickonn — Depmepariym
yTBepxaatorcs DeniepasibHble 1iejIeBble IIpO-
rpammbl «Paspurie cymeOHOM cucrembr Poc-
cvm». Tax, nccnemoana QefepabHast LesieBast
nporpamma «Paspurie cyebHom cucrembl Poc-
cum» Ha 2007-2011 rr., XOTOpas 3akpemwia 3a
CyneOHOVI CUCTeMOVI BaKHYIO pOJIb B ITOCTpOe-
HUM TPaXXIaHCKOro oOIIecTBa M pasBUTUM Ha-
LIMIOHaJIbHOV 3KOHOMMKM ¥ IIOCTaBWJIa 3afady
TIOBBIIIIEHVIS TOBepIisl HaceJIeHVIs K CyaM’.

Cynebnast cucrema Poccum, B d9acTHO-
CTM, CHUCTeMa apOWTpaXHBIX CyHOB (10 ee
peopranmsany B 2014 r.) He coBmajaza C
aJIMMHUCTPaTUBHO-TePPUTOPUAJIBHBIM  JIeJTe-
HyteM. O4eBU/IHO, uTO paboTe 110 COBepIIIeHCTBO-
BaHWIO 3aKOHOJIATeJIbCTBa JIOJDKHBI IIpefiie-
CTBOBATh HayuHBIe VCCIIe/IOBaHsl, B TOM YMCIIe,
VICTOPUKO-IIPaBOBOrO xapakTepa. [Ijisi ycriexa
COBpeMeHHOVI MOJIepHM3aLV Cy1e0HO CHCTe-
MBI HeOOXOIIMIMO, YTOOBI OHa OCHOBBIBAJIACh Ha
Hay4HOV pa3paboTKe mpobiieM, BKIFOUast y4eT
OTeueCcTBeHHOI'0 MICTOPMYECKOTrO OIIbITa.

[TpoOsremMa IIpaBOBOTO YCMOTpPEHMS VIMeeT
IIVPOKOe MeXAUCHUIUIMHAPHOE COfepKaHue
1 TpebyeT KOPPEeKTHOTO BIIVCHIBAHMUSA B CHCTe-
My HOPUIMYECKMX ITOHATUN Y KOHCTPYKLIVVL
Hanbortee BaxkxHO B HACTOSIIMVI MOMEHT IIOHSITh
CyTb sBJIEHNS], a TaKXe YCJIIOBUS ero KOppeKT-
HOTO VHCTPYMEHTaJIbHOTO VICIOJIb30BaHMS B
IIpaBOBOM peryspoBaHun. CII0XHOCTb U JIVC-
KyCCHMOHHOCTb IIPOOJIEMBI YCMOTpeHMs (mvic-
Kpelyu) B IIpaBe 0OycJIOBIeHa TeM, 94To Oy/y-
yy (peHOMEHOM peasIbHOV J1eVICTBUTEIbHOCTH,
yCMOTpeHMe Iodac IIPOTUBOPEUNT CYTH IIpa-
Ba KaK IpaBOMEpPHOIro OrpaHWYeHMsi CBOOOIBL.
D10 HabroaeTcs 1 B IPaKTHKe COBPeMeHHOIO
IIPaBOBOTO PeTyJIMPOBaHMSL.

Meroponorus Teopun cyaeGHOro mpasa -
3TO COBOKYITHOCTH TeOPeTMYeCcKMX ITPUHIIN-
TIOB, TIPMIEMOB, CTIOCOOOB VI CPEJICTB VCCIIej0Ba-
HISL CTPYKTYPBL M CUCTEMBI Cy[1eOHOVI BIIacT,
IIPaBOBBIX ~ MeXaHWM3MOB  CYIOIIPOM3BOJICTBA,
dopMm cypoycTporicTBa, a TakkKe B3auMOeVi-
CTBUS CyeOHOV BJIaCTV C APYIVIMU BETBAMU
rOCyJapCTBeHHOV BJIACTV M BIIVISIHUS JlesiTelIb-
HOCTM CyfieOHOM BJIacTV Ha OOIIlecTBeHHbIe OT-
HomleHus. Viges MMMaHeHTHOV ITPOOeIbHOCTYA
MIO3UTMBHOTO ITpaBa ¥ HeOOXOIMMOCTH 3aIloJi-
HeHMs 3TUX IIpobesioB ceyyac cTajia OaHasIb-
HOCTBIO U MajIo KeM ocrnapusaetcs [1]. Panee

N9 1-®K3 «O cynebHoln cucteme Poccuiickoit depepa-

3 TocTtaHosneHue Mpasutensctea PO ot 21.09.2006 r. N2 583 «O ctenepanbHOM LieneBoi nporpamMmme «PasButve

cynebHolt cucteMbl Poccmn» Ha 2007-2012 rogbi». C3 PO.

2006. N2 41. Cr. 4248.

N02(47)/2018
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MPABO B COBPEMEHHOM MWPE

CTOJIb BJIMATEJIbHOE MHEHVe O TOM, YTO POJib
CYJI0B CBOJIUTCS UICKJTIOUUTEIIHHO K JIOTMYeCKIM
yHIpakXHeHVsIM, ITyTeM KOTOPbIX 13 I0JIOKeHUI
3aKOHa ¥ BbIBeJIEHHBIX M3 HUX KOHCTPYKIINIL U
TIOHATHU JIelyKTVBHO OIpeJleJIAloTCs YacTHbIe
peleHVst B IpoOeJIbHBIX 30HAX, DoJlee Bcepbes
He BocripuHmMaertcs [5]. Baxnyto pose B pas-
BUTUM Hay4HOW Teopuu CyaeOHOro IIpaBo-
TBOpUYECTBA CHIrpaIi pabOTHI M3BECTHOTO He-
MeIIKoro IpaBosefa [2], koropsint B 1970-e rozer
pasBuBal B3IJIABl CTOPOHHMKOB YMepeHHOIO
KpbUIa JIBVDKEHMS 3a CBOOOJIHOe IIPaBo, M CO-
BpeMeHHOVI repMeHeBTVKI (['agamep). Tak, oH
JI0Ka3bIBaJl, YTO CYZIbl BEIOVPAIOT TOT VIV IHOV
MeTOJ] TOJTKOBAaHMS B 3aBUCHMOCTM OT CBOEro
M3Ha4aJIbHOT'O OLIYIIeHWs TOro, 4ero TpeOyeT
OOV COLMATEHBIVI KOHCEHCYC B OTHOILIEHVIV
NOJUTVKM TpaBa B 3ToM Bompoce. ITostomy
OpaBO He SBJISIETCS 3aKPBITOM CUCTEMOVL, IIPOo-
AyUMpPYIOIIel CYUIOTU3MBI, a AMHAMWYHO pas-
BUBaeTCsl Cy[jaMy I10]T, BO3/IeVICTBIEM COlViaslb-
HOW 1 3TUYECKOV IMHAMUKM [7].

Pe3ysibTaThl MccsIe0BaHMS

PaspaboTka aHHOV TeMbI OymeT criocod-
CTBOBATh JIaJIbHeNIIeMy MeXIVUCIIUIUIMHAPHO-
My WCC/Ie[JOBaHUIO CTPYKTYpPbl COBpeMeHHO
cyne6HOM cucreMbl Poccurickont Demepary,
a TakKXKe M3yUeHUIO 11eJIeBOro IpelHa3sHauYeH s
CyneOHOTro IIpaBOTBOpYECTBA B COBPEMEHHOVI
Poccymn.

B craThe 060CHOBBIBaeTCs HOBOE ITOHSTHE -
HOpMaTVBHasi CBOOOIa IVICKPEIVIOHHOTO CyIe-
CKOIo ITpaBOIIpVMeHeHMsl KaK oOIlpesie/leHHas
3aKOHHBIMV TTOJTHOMOUMSIMY CTIOCOOHOCTB CIie-
IIMaJIbHOTO CyOBeKTa IpaBa (B HallleM ciIyJae -
CyJIbM) JIeVICTBOBATh B paMKaX yCTaHOBJIEHHBIX
HOPM 3aKOHa 1/ npasa. [loipkHas peaymsa-
Vsl IPVHIIUIIOB HEe3aBUCUMOCTU M CaMOCTOS-
TEJIBHOCTY CyfIeVt OyIeT criocoOCTBOBaTh YKpe-
IUTEHVIIO ¥ PasBUTMIO HOPMATVBHOVI CBOOOIBI
JVICKPEIIIOHHOTO CyJIeVICKOTO ITpaBOIIpVMeHe-
Hu. CleioBaTesIbHO, MOXKHO TOBOPUTH O HOp-
MaTVBHOVI CBOOOJIe CyJIeVICKOTO YCMOTpeHMs B
paMKax ITpaBOIPVIMEHUTEIbHOTO YCMOTpPeHNs
(kax Oostee mmmpokoro mowsATV). [apaHTHpO-
BaTb HOpMamuBHyto c60600y (a He 3aKOHHOCTB)
JVICKPEIIIOHHOTO CyJIeVICKOTO ITpaBOIIpVMeHe-
HVIS JJOJDKHO TOCY/IapCTBO ITyTeM yCTaHOBJIeHVI
CUICTeMBI IOPUINYecKX TapaHTUii 3ToV cBOOO-
JIbl, @ IMEHHO:

a) rapaHTUI HEYKOCHUTeIbHOIO COOJIIo-
JIeHVsI OCHOBHBIX TpeboBaHMi1 K ITpaBOIIpuIMe-
HUTEJIbHOMY pellleHNIO (3aKOHHOCTY, 11eJ1ecoo-
OpasHOCTM, OOOCHOBAaHHOCTM, Pa3yMHOCTU W
CIIpaBeJINBOCTI);

0) rapaHTWUV CaMOCTOATEJILHOIO U CBO-
OOIHOTO IIPVUHATHS pelleHNs CyabeVl Py OT-

CYTCTBVVI OIHO3HAUYHOTO HOPMATMBHOIO pery-
JIVIPOBaHMs, Ha OCHOBe BbIOOpa BapMaHTOB, KaK
yKa3aHHBIX B IIpaBe, TaK M CcOpMyIMpOBaH-
HBIX CyJIbell IyTeM VHTepIIpeTaliil IIPaBOBBIX
MPVHIINIIOB (aHAJIOTVM 3aKOHA U IIpaBa);

B) TapaHTUV HanboJIee IIOJTHOTO IIPOsIBIIe-
HIUs podpeccroHas3Ma, BHyTpeHHeTo yOex-
JEeHS U TBOPYECKVIX CIIOCOOHOCTeVI CyaabI (0CO-
OeHHO - ITpY IIPVIMEHEHNN aHAJIOTUY 3aKOHA 1
aHaJIOTVV IIpaBa).

Paspurne cynebHov pedopMbl B JaibHe-
IIeM, CKopee BCero, OyeT MIATW IO IIyTV [IVC-
UMIUTMHMPOBAHNMS T'paX/IaH, YYacTBYIOUINX B
CYIOIIPOM3BOZICTBE, B TOM UNCI/Ie, ITyTEM Orpa-
HUYEHMS X BO3MOXXHOCTY 110 M3MEHEHWIO VIC-
KOBBIX TpeOOBaHWI, a TakKXe IIO IIpefCTaBlle-
HUIO Cy[ly TepBOVI MHCTaHIMM TOJIBKO YacTV
JOKa3aTeIbCTB. Tak, B Ipollefype amesUIsiim
yUacCTBYIOIIIVE B JleJie JIMIIa BIIpaBe IIPeqbsIBUTh
CyIly TOJIBKO Te HOBBIE [I0Ka3aTeJIbCTBa, KOTO-
pBle OHI He MOIJIVI IIPeACTaBUTh Cyy IIepBOV
VIHCTQHIIMM 10 HEe3aBUCSIINM OT HUX IIPUYM-
HaM. 3HauMTeIbHOe BpeMsl OTHVMaeT Y CyIOB
yCTpaHeHMe IIOCTIeACTBUI  HeKadeCTBeHHOV
IIOZITOTOBKM VICKOBBIX MaTepuasIoB. Takvie VCKy
IIPUIXOANTCS OCTaBJISITh Oe3 IBVDKEHWS, a 3TO
OTHVMMaeT BpeMs M pecypchl [6]. Hekoropsie
aBTOPBI BBICKA3bIBAIOT MHEHVE, YTO PEIIeHIIO
IJaHHOV IIpo0JIeMbl MOITIO OBl CIIOCOOCTBOBATH
BBelleHVe 00sI3aTe/IbHO TTOJITOTOBKM  VICKO-
BBIX MaTepuasioB B CyH, IIpodeccroHaIbHBIMY
IOpPUICTaMM, B YaCTHOCTYM a/IBOKaTaMm. 3ajiaue
YCKOpEeHVsl, YIIPOIIeHMS VI OITUMM3aINI IIPO-
LeypBl PacCMOTPeHNs el B cyzie 0e3 moTepu
Ka4yecTBa pacCMOTPEHWS Aejl IPU pean3aLin
IIpaBa IpakJaH Ha CyeOHYIO 3aIllUTy OTBeda-
eT M3MEeHeHIe CHCTeMbI 00XKaJIOBAHMS COCTOSIB-
IIVIXCSL CyZeOHBIX ITOCTAHOBJIEHUIT B CyHdax 00-
11ent JOpUCOnUKIyN [3].

3akrouenue

[IpaBocyye gBisieTcsl OMHOV M3 BaKHeVI-
mmx  obecrieumnTesIbHEIX (PYHKIMI  ITpaBo3a-
IUTHOVI ITPUPOBI CyAeOHOV BIacTy M COIylac-
Ho Koncturyimm Poccuvickon  dDepepariym
OCYIIIeCTBJIsIeTCs B TpaKIaHCKOM, aJ]MUHVICTpa-
TUBHOM, YTOJIOBHOM ¥ KOHCTUTYIIIOHHOM CY10-
nponssosicTBax. CTpyKTypa cy/1e0HOv crcTeMBbl
oIpeieIsgeTcs MPaBO3AIUTHON IIPUPOAON Cy-
AeOHOM BJIaCTU M XapaKTepoM MaTepuaIbHOro
IIpaBa, IIPMMeHIeMOro B paMKaXx KaXK[I0ro Bujia
CyIOITPOM3BOACTBA. ABTOD CTaTbU IIpefjlaraeT
VICXOAWTBH M3 HOBOTI'O - aBTOPCKOTO - IIOHVMAaHM
TOTO, UTO Cy/ie0Has BJIacTh C IIOMOIIBIO 0becrIe-
YUTeJIbHOV (YHKIIMM ITPABOCYAMS SBJISAeTCH
VICTOYHVKOM CO3[aHVs HOPM IIOBeIeHMs (3a-
IIpelaroinx, 00A3bIBAIOIINX) VI OT/IeIbHbIX
rpaxpas u/wm vx rpymi. IlornManme npaso-
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Cyaust TOJIBKO KaK Bufga IIPaBO3ALLIUTHOV Jesi-
TeJIbHOCTV B COBPEMEHHBIX IIPaBOOTHOLIIEHVISIX
V1 pa3BUBAIOIIIEVICS, Y CIIOKHAIOIIEVICS CyIe0HOT
[paKkTVKe CTAaHOBUTCS Y3KVMM ¥ He OTBeYaro-
VM LIeJIIM  COBEpIIIeHCTBOBaHMS CyHeOHOV
cucremsl Poccun [4]. ITpaBoBasi cTaOVIIBHOCTS,
IIOMVMO BCETO IIPOYero, O3HavyaeT OIpe/IesIeH-
HYIO CTeIleHb IIPeCKa3yeMOCTV IIpaBOIIpuMe-
HUTE/IPHBIX aKTOB, TPaHCIIAPEHTHOCTh IIpaBa.
CrabwIbHOCTD Ipa’kIaHCKOrO 000pOTa B CBOO
oueperb O3HaYaeT TaKOVI IIPaBOBOVI PEXVIM, KOT-
[1a BO3HVIKIIIVIE JOTOBOPHbBIE OTHOIIEHVIS HOCST
YCTOMUMBBIVL XapaKTep, OTHOIIEeHNsI COOCTBeH-
HOCTV HaJIeXXHO 3allVIIEHbI 3aKOHOM, a B CJIy-
yasix IIPpUYVIHEeHVISI Bpefia VI HeOCHOBATe/IbHO-

ro oborareHs 0decIIeuVBaeTCs CIIpaBeJINBoe
BOCCTaHOBJIeHIe CTaTyc-KBo [8].

JlOCTUTHYTEIE pe3yJIbTaThl VICCIIeNOBAHVIA
CII0COOCTBYIOT BBEIIEHVIO B IIPAaBOBYIO HAYKy ¥
3aKOHOJIATeIbCTBO OOIIIEIIPAaBOBOrO IIPVHIINIIA
CTaOWIBHOCTY TOCYAApCTBEHHOIO YCTPOVICTBA
(OIIHOVI 113 €T0 BayKHEVIIIINX ITOZCHCTEM - Cyried-
HOVI CHCTeMbl, BKJIIOYasl IIPABOBOVI MeXaHW3M
CyIOYCTpOVICTBA) B KadecTBe CHCTeMOoOpa-
3YIOIIero MIpMHIIMIA CyIeOHOV BJIacTi IOCIIe
OKOHYaHV KOHCTUTYIVIOHHO-TIPABOBOVI OIITV-
MM3aLmm B cTpaHe. Pearmisanyis Bcex cyeOHBIX
rpeobpasoBarn B Poccrnt 107DKHA ITPOXOINTB
B COOTBETCTBUM C STVIM ITPVHIIVIIOM.
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JUSTICE AS A SECURITY FUNCTION OF THE HUMAN RIGHTS

NATURE OF JUDICIAL AUTHORITY

Introduction. In the article the author’s view of
justice as one of the most important security func-
tions of the human rights nature of judicial author-
ity is set out. The author defines the factors which
determine the level of credibility and the nature of as-
sessment by society of judicial authorities” work (as a
result — all judicial system of Russia). The nature of
judicial authority, its structure and system in many
respects are based on the function of justice (imple-
mentation of judicial authority in the system of divi-
sion of the authorities) as most important type of law
enforcement and also on the nature and functions of
legislature adopting laws which are then construed
by court. Only the court, based on construction and
analysis of standards of legislation (analogy of leg-
islation) and law (analogy of law), within the “cor-
ridor” of the current legislation, can draw the final
conclusion which can be equated to the law based on
its validity and need for its execution by obligatory
use of coercion.

Materials and methods. The methodological
basis of the research includes the following general
scientific and special methods of researching legal
phenomena and processes in the sphere of the judicial
law and justice: method of the system and structural
analysis; synthesis method; analysis method; com-
parative method; formal method; statistical method.

Results of a research. As a result of the analysis
it is revealed that law enforcement is possible only on
the basis of interpretation or specification of law by

KiroueBrle cj1oBa:

a judge in each individual case. Law enforcement is
law in operation, and justice (under the judicial acts
which have come into force) - a final way of ensur-
ing universality and uniformity of rules of law. Law
enforcement is impossible without the current legis-
lation which is exposed to continuous changes and
additions; which change law enforcement itself.

Discussion and conclusions. It is proved that
the structure of judicial system is defined by the hu-
man rights nature of judicial authority and by the
character of the substantive law applied in each type
of legal proceedings. The author of the dissertation
suggests proceeding from a new - the author’s -
understanding that judicial authority by means of
a security function of justice is a source of creation
of the standards of behavior (forbidding, obliging)
for certain citizens and/or their groups. It is proved
that the understanding of justice only as the type of
human rights activity is narrow and doesn’t meet
the purposes of improvement of the judicial system
of Russia.
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CUCTEMHBIE ITPOBJIEMbI TAPMOHM3AIONN
KOPITOPATMBHOI'O 3AKOHOIATE/IbCTBA

Anexceii Kupcanos™

DOI 10.24833/2073-8420-2018-2-47-40-47

B6edenue. Kopnopamubroe 3axorodameavcmbo 6 pasbumvix npabonopaokax
Mmensemcs Becoma Ovicmpo. 3aKoHodamens NOHUMAE, U0 KOMMepUeckie 10puou-
ueckue auya ABaaomcea c6oeobpazHvim npoBooHuKoM cB0600HbBIX Kanumaiob. mo
obcmosamenscmbo Buirysxoaem 3axoHo0amens onepamubHo peazupoBans c mem, 4mo-
0b! co30abams onmumarvHole Ycar06us yHKYUOHUPOBAHUA 045 KOMMEPHECKUX 10pU-
ouueckux auy. Cos0anue 0.4a20npusmH020 UHBECITUYUOHHO20 KAUMAmMa nosBosem
npubaexams c60600HbIe KANUMALLL, KOHYEHMPUPYIOU|UECA He 104bKo 8 bankax, HO U
6 kommepueckux opeanusayuax. Lapmonusayus xopnopamubroeo npaba nosbossem
opmupobams baazonpusmuvil uHbecmuyuoHHbLL Kaumam 6 coomBemcmByousux
topucouxyusx. OOHaKo npoyecc 2apMOHU3AYUU KOpnopamubrozo saxoHooamesscméa
CONpAXKeH CO SHAUUMEALHbLMU CAOKHOCAMU, 1IpeodoeHue Komopblx ABaaemcs nep-
Bocmenennoil 3a0aueil 3axKoH00aMeAs.

Mamepuanast u memodst. Memodosoeuteckyio ocHoBY uccaedobarnus cocmabuiu
caedyroujue 0dujeHay Hble U CHeyUalbHble Menoobl no3HaHUA npaBobuix Abrenuil u
npoyeccob: duaiexmuueckutl, GpopmasbHo-ropuduteckut, cpabrumeivno-npabobotl,
(opMALLHO-A02UMECKUTL, CIPYKMYPHO-PYHKUUOHANLHDLIL.

Pe3yavmamer uccaedoBanun. B nacmosawem uccaedoBanuu abmop ckoHyeH-
mpupoBas Brumanue Ha Haubosee BaXHbIX ACNEKMAX NPOO0LKAIOUETLCS 2APMOHU3A-
YU NOA0XKEHU T KOpnopamuBHo2o 3axKoHo0amescmba omoesbHbix 20cydapcmb kak Ha
Grympunayuonasvsnom Yypobre, max u 6 popmame cyujecmbyousux uHmMepayUoH-
HblX 00Be0uHeHutl. B uacmuocmu, ommeuaemcs, umo oOHUM U3 2AABHETIUAUX KpU-
mepueb hopmoL KOMMepUeckoeo 10puduUeckoeo Auya Abasemcs ee uHBeCmuLyUOHHAS
npubiexamessHocns 6 KOHKpemHoM HayuoHasbHoM npabonopadke. Kommepueckue
topuduveckue Auya ABASIOMCA MOUKO NpUAOKeHUA kanumasa. Dmom paxmop
MOXKHO cuumanms 00HUM U3 onpedessiowyux 6 nanpabaenuu cobepuiercmbobanus Ha-
UUOHAALHO20 KopnopamuBHoeo npada.

Oobcysxdenus u saxatouenue. Cucmemamusayus 00uWux npusHaxod xommepue-
CKUX 10puuteckux Auy, 6 pasauunslx HAyUoHAAbHbIX npaBonopaokax, nosboiuia, 6
moMm uiicae, onpedesurns coepkubarujue axmopsl ux pasbumus kax Ha HAYUOHAAL-
HOM YpoBHe, mak u 6 pamkax uxmeepayuoHHulx 00vedutenuil. Memoos. npeodosenus
makux ¢gpaxmopo8 Gecoma pazsuunst 6 3a6ucUMoCU OM 1020, HA KAKOM YpoBHe oHU
ucnoawvsytomes. Hayunaa ouckyccus va smom wanpabaenuu nosbossem Buiabums
cBoeobpastvle mouku omcuema pezeHepayuu Haubosee koHcepBamubHvLxX N0A0XKeH U
Kopnopamubrozo saxoHodamesscmba 6 pasautHblx HAYUOHAALHBIX Npabonopaokax.

* KupcaHoB Anekceii HukonaeBuu, kaHanMaaT lOpUANYECKUX HayK, AOLEHT kadeapbl FpaXKaaHCKOro npaea M npo-
Llecca U MexayHapOoAHOro YaCTHOro NpaBa HopUAMYECKOro MHCTUTYTA Poccuiickoro yH1BepcuTeTa Apy»X6bl HAapoaoB
ORCID ID: 0000-0001-8382-3544
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CUCTEMHbIE NMPOBJIEMbI TAPMOHU3ALIMN KOPIMOPATUBHOIO 3AKOHOOATEJTIbCTBA

BBenenne

a HalVMOHaJIbHOM YpPOBHE COCTOSIHUIO

" YPOBHIO Pa3BUTKA KOPIIOPaTUBHOIO

IpaBa, SBJIAIOIIEroCs COCTaBHOV Ya-
CTBIO I'paXXJAaHCKOTO IIpaBa , HeJIb3sl JlaTh 00b-
eKTUBHYIO OIIeHKy. DTa IOJI0Tpac/Ib I'pak/IaH-
CKOro ITpaBa HaCTOJIKO ke TOHKa ¥ BOCIIpPU-
VIMYVIBa, HACKOJIBKO ¥ paHVMa, eCcJIvi 3TO BbIpa-
JKeHre MOXKHO IIPYMEeHUTb K MaTepuu ITpaBa.
HecirydaitHo cyiecTByeT BbICKa3blBaHMe, YTO
«IIpaBO aKIVIOHEPHBIX OOIIeCTB B KaXKIOVI CTpa-
He co3/laeTcsl yCWInsIMM Beex cTpaH Mupa» [1. C.
24]. OgHako, Kak cITpaBe/jIMBo yKasbiBaeT B.B.
besbax, «rpurogHOCT MHOCKCTEMHOIO OIIbITA
VT 3aMIMCTBOBaHs II0/I7laeTCs OlleHKe JIVIIb B
dopmare BbISIBIIEHNS CXOICTB W Pas/INdni, Cy-
IIeCTBYIOIIUX MeXIy B3aVIMOeVICTBYIOIIMMU
npaBoBbIMI cucTeMamm» [2. C. 4].

B wucropudeckoMm IUlaHe, IO VMEOIIMMCS
olleHKaM, HauOosIblllee BO3/IeVICTBYIe Ha BOJIIO-
IIVIIO ITPaBOBOTO PeryyInpoBaHis aKIIVIOHePHbIX
obmecTs okaseBaer rpaso Ppanrym, CIIA n
OPT. Obmee 3HaueHne ['paxnanckoro (1804)
n Toprosoro (1807) xomekcos Harmoneona m
Toprosoro xopgexca brucmapka 1897 r. He Tpe-
Oyer KomMeHTapweB. Perierminsi repMaHCKOTO
rpakgaHcKoro Irpasa slnonuent B koHue XIX
BeKa ObUIa BbI3BaHA HEOOXOIVMOCTBIO OOHOB-
JIeHVs IIpaBOBOVI perylaMeHTallM XO3SVICTBeH-
HOVI JXV3HM IIPU OTCYTCTBUM COOCTBEHHOTO
aJIeKBaTHOTO ITPaBOBOI0 MaTepuaJia. SIIoHCKui
3akoH 00 akIyoHepHbIX obmecTBax 1951 roma
B OCHOBHOM BOCITPOM3BeJI 3aKOHOJIATeIbCTBO
CHIA o mrpeImpyHMMaTe/IbCKIX KOPIIOpaigX.
KonsepTupyemble obrirarnym, y3akOHeHHbIE B
OompImMHCTBe cTpaH EBpOIIEL, BriepBble TOSBYU-
mmck B CHIA. Tepmanckmii 3akoH ot 29 anperid
1892 ropa BriepBble BBeJI «TOBAPMILECTBO € Orpa-
HUYeHHOV OTBeTCTBEHHOCTHIO», CTaBlllee 3a-
TeM CTaHZapPTHOVI MUPOBOV OpraHM3alVIOHHO-
ITpaBoOBOV POPMOVI MEJIKOTO W CpefiHero oms-
Heca. [IpuHaATEIe BO MHOIMX cTpaHax EBporibl
3aKOHBI O TOBapHIIeCTBaX C OIpaHNYeHHOW
OTBETCTBEHHOCTBIO, B CBOIO Ouepesib, OKasasiu
BJIVIsIHVIe Ha IIPaBOBOVI CTaTyC YaCTHBIX KOMIIa-
"yt AHDIMM 1 3aKpbIThIX Kopropaumin CLITA.
Peneriiysi xapakrepHa M Il COBPeMeHHOIO
neprofa, ocobeHHO st 90-x IT. IIPOIUIOro
BeKa, Korjla ITpoMcxofiiia pajyKaibHas CMeHa
XO034VICTBEHHOI'O 3aKOHOJIaTeJIbCTBA B CTpaHaXx C
IIePeXOTHOVI S5KOHOMVIKOVT'.

Uccnenosanme
B coBpemeHHBIX yCIoBUsIX (Ha pyOexe XX-
XXI BeKOB) MOXXHO FOBOPUTH Takke O KOHBep-

TeHIM - COTIVDKeHMI HallMIOHAJIBHBIX MOJIeIIeVt
KOPIIOPaTMBHOIO YIIpaBJIeHWs 3a CYeT B3auM-
HOro OOOTallleHVs OTHEeIbHBIMI 3JIeMeHTaMu
(H0 B pamkax perermum). Tak, B.B. Be3dax ot-
MeuaeT: «B EBpomerickom corose mpowmcxopmur
AVHAMWYHBIV TIporiecc popMMpoBaHMA Mac-
CVMBa YaCTHO-IIPABOBBIX HOPM, ITPU3BaHHBIX
CTaTh CO BpeMeHeM OCHOBOVI €IMTHOO00pa3HOro
perympoBaHs IIVPOKOIro Kpyra OTHOIIeHWU
VIMYIIIeCTBEHHOTO 000pOTa, CpefcTBOM COIm-
JKeHMsl HaIVIOHAJIbHBIX ITPaBOBBIX CUCTEM»
[3.C.5].

OcHoBHasi 11 CBOVICTBeHHas /I BCeX CTpaH
TeHIeHIIV B Pa3BUTUN YaCTHO-TIPaBOBBIX HOPM,
obecrieynBaroIIMX perjaMeHTalIo 3J1eMeHTOB
CTPYKTYpPHBI yIIpaBjieHUs B IIOC/IeiHee 1ecATu-
smetvie XX BeKa - OrpaHWYeHVe ITOJIHOMOYWI
ob11ero cobpaHus aKLVIOHEPOB U yTBepXKIeHye
He3aBVICMIMOTO OT Hero cTaTyca coBeTa AV peKTo-
poB (pasiieHnsl): «B HacTosIIIee BpeMsi, HaIIpo-
TVB, TIPMOOpeTaeT aKTyaIbHOCTb AVCKYCCHS O
pasBUTUM Takom (OPMBI, KaK «BUPTyaJIbHOe
coOpaHMe aKIVIOHEPOB», UTO CTaJI0 BO3MOXKHO
Ha OCHOBe HOBBIX TeXHOJormi. B uacTHOCTH,
M3yueHe 3TOro BOIIpoca BXOAUT B IPUOPUTeET-
HBIVI IU1aH paboTel cospanHom B EC B 2001 romy
['pynmbl sKcriepTOB BHICOKOTO YPOBHS 110 3aKO-
HofaTesIbeTBY 0 Komnanuax (High Level Group of
Company Law Experts)» [4. C. 3].

Psayt viccrieoBaHmMil TIOKa3bIBaeT, UTO IIOCTe-
IleHHasi rTapMOHWM3alIVs KOPIIOpaTHUBHOIO ITpaBa
OTMeyYaeTcsi He TOJIbKO B TeHJIeHIINN IlepecMo-
Tpa poJin ob1Iero codpaHmsl Y9acTHUKOB I0pU-
JVYeCcKOro JINIIA, XOTs OHa CyIllecTByeT Ha ca-
MOM fieJIe, VI MbI 00513aTeIbHO pacCMOTPYIM ee Ha
IpyMepax HallMIOHaJIbHOTO KOPIIOPaTMBHOIO
IIpaBa B paMKax Halllero vccjaefoBaHNs Jajlee.
B uactrocTy, B CIIIA ycnviBaeTcs BO3[iericTBrie
KPYHHBIMY VMHBECTOpaMy Ha IIPUHSATHE pellle-
HII 001IVIM coOpaHVeM y4acTHVKOB I0pVIyde-
CKOro jma, a B «B JInonvm B 80-e roger oTMe-
4eHO ocstabrieHNe CBsi3ell B paMKax «Kevperry»
MeX[Ty OaHKaMM ¥ CYJIbHBIMI KOPIIOpalisiMiy,
CITOCOOHBIMV TIOIYYNTh (PUHAHCHpPOBaHME Ha
BHellIHeM pbIHKe» [4. C. 4].

Kpome Toro, x 3akoHOmaTe/IlO IIOYTU BCeX
pasBuThix cTpaH EC mpuxommT nepeocMbicie-
HIe HEeKOTOPBIX acIleKTOB IIPaBOBOIO peryJiu-
poBaHMA KOPIIOPAaTMBHOIO 3aKOHOATeILCTBA.
CunTaeM, 4TO Ha IlepefOBble TIO3VIINI OOBEK-
TOB IIPaBOBOro obecrieueHMs B cdepe KOPIIO-
PpaTVBHOTO IIpaBa BbIIBUTAeTCsS KOHKYpPEeHIVId
3a CBOOOMHBIVI KammTasl, a, CJIefOBaTeIbHO, W
KOHKYPeHIIVsl Hal[MIOHaJIbHBIX KOPIIOPaTUBHbIX
CUCTeM TIpaBa, 00ecIieunBaroNIX KOM(OPTHEIE
YCTIOBVIS [T €T0 OOpallie st B IIpefiesiaxX IMeH-

1 URL: http: //www.recep.ru/phase4/en/pp/radyginentovr.pdf.
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HO HaIlMOHaJIbHOVI FOPVUCIVKIIY OT/Ie/IbHBIX TO-
cynapers. He HyXXaeTcs B crielmajibHOM JI0Ka-
3pIBAaHUM (PaKT 3aBUCYMOCTY YPOBHS Pa3BUTVA
HaI[VIOHaJIbHOVI 5KOHOMVIKM OT e MHBeCTUIIVIOH-
HOVI TIpUBJIeKaTeJIbHOCTY, a VIHBEeCTUIIMIOHHOM
IIPVBJIEKAaTEeIIBHOCTL OT IIPaBOBOrO obecriede-
HISL COOTBETCTBYIOIIVIX CEIMEHTOB 3KOHOMUKM
U OT/IEeJIbHBIX 3KOHOMMKO-IIPABOBBIX MHCTUTY-
TOB. YBepeH, UTo cofiepkaHue 1 CTPyKTypy co-
BPeMEeHHOTO KOPIIOPaTBHOIO PerysIMpoBaHyis
B pellaroliei crereHn Oy[ayT oIlpeesidTh He
TOJIBKO TPaVIIN IIPaBOBOIO peryIvpoBaHs,
IIpUCYIIMie HalMOHaJIbHBIM ITPaBOIOpsi/IKaM,
HO VIMEHHO PBbIHOYHasl KOHBIOHKTypa, OT CO-
CTOSIHVSL KOTOPOVI 3aBVUCUT HaJIigyie CBOOOTHBIX
KallMTajIoB y IpedIIpyHUMaTes el 1 Kopropa-
LIMVL V1 IX CIIOCOOHOCTB ITepeMelliaThCsl, Co3/laBast
Ip1OaBOYHYIO CTOVIMOCTB, TO €CTh IOCTVDKEeHVe
OCHOBHOV 11eJIV1 ITpeIIIpVHMMATeJIs.

W Takas TeHpeHIMs yxXe 00O3HauMIaCh,
IpuYeM yKe JOCTaTOYHO [IaBHO, YUUTbHIBas, C
KaKOVI CTPeMUTEIbHOCTBIO MeHseTCsl COBpeMeH-
Hoe kopnopatusHoe npaso EC. B uwactHocTH,
emte B Hauasle XXI Bexka B I'epmanum, 1o mpa-
BY CUMTAIOIIEVCs JIOKOMOTVBOM 3KOHOMUKM
EC, ObUIO OTMEuUeHO IIOCTOSIHHO BO3pacTaro-
Ijee cTpemsIeHMe K OObeVIHeHWIO 1 IIOIJIoIe-
HUIO KPYIIHBIX Koprioparmm (public takeovers).
A yuutbiBast, 4ro 1o cocrogauio Ha 2000 rop,
EsponapiamenTt EC He yTBepawI HOJIOXeHMS
TpunamguaTonn  [IpekTuBbl,  ycTaHaB/IVBaKO-
mert obmue npaswia EC mo cmstHmio m mo-
IJIOIIEHVIO KOMITaHWV, KOTopasi ObUla IIpUHSTa
tostbko B 2004 romy (Directive 2004/25/EC of the
European Parliament and of the Council of 21 April
2004 on takeover bids (Text with EEA relevance),
I'epmaHMA BKIIIOUMIIA COOTBETCTBYIOIIIVIE 10JI0-
JKeHVs 110 CJIVTHUIO ¥ TIOIJIONIeHVIO B Halluo-
HaJIbHOe KOPIIOpaTMBHOe 3aKOHOJIAaTeIbCTBO U
0e3 HaHAIMOHAJIBHOTO MMIIyJIbca. ['epMaHs,
B 4aCTHOCTY, copMyJIpoBajla 1 BecbMa TIIIa-
TeJIbHO 3aKpellila B KOPIIOPaTMBHOM IIpaBe
TaKye IIpaBOBble MHCTPYMEeHTbI, KaK BHEIIIHUA
VI BHyTPEHHWII ayAUT KOMITaHWY, a Takke 00s-
3aHHOCTb PacKpbITHs MHQOPMAaIY KOMITaHN-
el B 3aBUCMOCTY OT TOro, K KaKOMy BUJLy OHa
npuHaiexut. ITpuaem, 'epmanus npuHsiia
pellleHie O ITPaBOBOVI (PUKcAIMM YKa3aHHBIX
VIHCTPYMEHTOB IIPO3PayHOCTH  JIesTeIbHOCTU
KOMITaHMM, KaK OJTHOTO 13 OCHOBOIIOJIarafoIyX
IIPUHIINIIOB T ITyOJIMYHOV KOMIIaHUW, B Iie-
JISIX COOIIOfIeH IS TIPaB ¥ 3aKOHHBIX VHTEPecoB
KaK aKIIMIOHEepOB, TaK ¥ KpeIUTOPOB, HECMOTpPs
Ha To, uto fokTpuHa CIIIA, kak ymaepa B o0s1a-
CTM KOPHOPaTMBHOIO peryyiMpoBaHys He Ipu-
BeTCTBYeT TaKye pelleHMsl.

PasHOHaITpaB/IeHHOCTh JIOKTPVHAIBHBIX U
ITpaKTUYeCKMX B3IJIAZ0B Ha HeKOTOpble IpUH-

LIUIIBL JIeSITeJIbHOCTY KOMITaHUVA, B IIeJIoM, He
Melllajla OT/Ie/IbHBIM VICCIIefIOBaTesIsIM OITperie-
JIITBH PR, «OOIIEMUPOBBIX T€UeHWV, KOTOpPbIe
XapaKTepHBbI /I JaJIbHeIIero CoBepIeHCTBO-
BaHMs KOPIIOPaTHUBHOIO ITpaBa:

- ycwieHMe TpeDOBaHUII «IIPO3PaYHO-
ctn» (packpertis nHopmanym) AO;

- Tapa/UleJIbHBINI  ITpollecC  yCWIeHus
IIpaBOMOYMII OpraHoB yrpasieHnsa AO 1 KOH-
TPOJIA 3a OpraHaMy yIIpaBJIeHUs CO CTOPOHBI
aKI[MIOHEPOB;

- pacumpeHue cygeOHOro KOHTPOJIS 3a
nesrenbHOCThI0 AO;

- pasBuTHMe 3aKOHOJATeIbCTBA IO 3alljyTe
ITpaB MeJIKMX aKIIMOHEPOB I10 BCeMy CIIeKTpY ITpo-
OreM (TperMyIIIecTBEHHOE ITPaBO IOKYTIKM aKIViL
HOBBIX BBIITYCKOB, KBa/IMUMIMpOBaHHOE  (WIV
BbIIIIe) OOJIBIIMHCTBO, TIpaByIa CJIVISTHVAA V1 TTOIJIO-
IIeHNVI, KyMYJISITUBHOE FOJIOCOBaHMe 1 JIP.);

- PpasBUTHe 3aKOHOJIaTeJIbCTBa I10 3alluTe
npas Kpeaurtopos AQ;

- yXecTodeHMe perjlaMeHTa BBIITycKa akK-
LIV, M3MeHeHMsl YCTaBHOIO KaluTasla, BBefie-
Hte TpeOOBaHVIVI HeJIOITY CTVMOCTVI YBeJTIeH VIS
IIpMOBLIN 3a CYeT OCHOBHOTO KalluTaJla;

- cOmmkeHMe MPaBOBOTO CTaTyca aKIVIA
v obmrary;

- ocoboe BHMMaHWe K BOIIpOcaM peopra-
Husanm AO, npeobpasosanust AO B pyrue
BUIIBI OOIIIECTB 11 HA000POT;

- yXecTodeHMe peryJMpoBaHMs B3auMO-
OTHOIIEHUVI MeXXIy Pa3IMUHBIMU IOPUINUeCcKN
He3aBVICUMbIMI, HO 5KOHOMIYeCKM B3aIMOCBs-
3aHHpIMM AO (Harpumep, NMOHATVE «IPYIITbD»
BO (ppaHIly3cKoM Ipase)» [4. C. 8].

Kaxk nokasasio Bpemsi, 1 MbI Ha 3T0 00paTiM
BHIMaHMe HeCKOJIbKO IIO3[IHee, PsJi M3 YKa-
3aHHBIX TeHZIeHIVVI ObUI OIlperieieH BIIOJIHe
BepHO. bosee Toro, kak nokasaiza Konierys
pasBuTKs rpaKIaHckoro npasa PO, ykasaHHbIe
TeHIAeHIUY, MyCThb ¥ B MOAMMPUIIMPOBAHHOM
BUJle, TIOJIy4WIn CBOe 3aKperuleHue B Poccum
B pesyibTaTe pedopmbl: «HemocpencrsenHoe
BJIVIHVMe Ha paccMaTpuBaeMble BOIIPOCHI OKa-
3bIBaeT TakXe CTpemyleHMe BeIpaboTaTh oIrpe-
IleJIeHHBIVI cTaHmapT «kopropamym XXI Beka»,
CBs3aHHOE C HapacTaloIIUM IIPOIieccoM Iyioba-
T3l SKOHOMUKM 1 POpMIUpOBaHEM «HO-
BOVI 5KOHOMUKI» Ha OCHOBe MH(OpMaIVIOHHO-
KOMMYHVKAIIVMOHHBIX TexHostornm» [5. C. 86].

JBVOKyIIVIMY CHJIaMV COBpeMeHHOV pedop-
MBI KOPIIOPaTVBHOIO 3aKOHO/ATeJILCTBA, OXBa-
TUBILIEV ITPaKTIUeCKN BCe CTpaHbl, 0ObeKTBHO
SBJISTIOTCSL:

- VIHTepHallMOHa/IM3allusd ¥ KOHKYpeH-
vis;

- OBICTPBIV POCT U¥ICIIa aKIVIOHEPOB U V13-
MeHeHMs B IX CTPYKTYpe;
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- IOsBJI€HVIE HOBBIX OTpacyIev;

- pasBuTHe (PUHAHCOBBIX PBIHKOB U HO-
BBIX TEXHOJIOIVAVL.

3HaunTeIbHOe KOJIMYeCTBO Pas/IMyHbIX Ha-
LIVOHAIBHBIX U MeXIYHapOJHBIX KOJIeKCOB
KOPIIOPaTMBHOIO YIIpaB/IeHNs], IOSBUBIIMXCS
B 90-e IT., OTpaXkaloT 3Ty TeHEHIIVIO 1 BCe B
OoJIblIIelt CTeleHV BIVISIIOT Ha TPamuIIOHHOe
3akoHOaTebeTBo [CMm.: 6. C. 7].

Bymyun yBepeHHBIM B TOM, UTO B ITpYBeIeH-
HBIX BBICKa3bIBaHMAX €CTb OIlpesieJieHHOe pa-
IIMIOHaJIbHOE 3€PHO, B TO )Ke BpeMsi CUMTalo, UTo,
XOTSl HaMeTVBIIIAsiCs TeHIeHIMs COMVDKeHVIs
KopropaTtusHoro 1pasa EC ¢ kopriopaTuBHbIM
IIpaBOM APYTMX TOCYAApCTB, B YacTHOCTH, ¢ Poc-
cuert, yxe Ipuobpesia ompejiesleHHbIe odepTa-
HIs, O UeM, HarlpyiMep, TOBOPUT HeOTHOKPaTHO
yrnoMuHasIeecs: B KoHIernmy passuTiis rpax-
maHckoro rpasa PD oGparreHyie IMeHHO K eBpo-
IIeVICKOMY OIIBITY pecpOpMMpOBaHs IIpaBa KOM-
TIaHW, 3aVIMCTBOBaHVe MHOCTPaHHO ITPaBOBOV
MaTepum I0JDKHO ObITh CTPOro J103MPOBaHHEBIM,
TOYHee - MUHUMaIbHBIM. DPPeKTUBHOCTb pe-
LeNIuy onpefiegeTcss He 00beMOM 3aMMCTBO-
BaHMS VCIIEITHO 3apeKOMEeHIIOBABIIVX ce0s
OpraHM3allIOHHO-TIPaBOBbIX (POPM B KaKMX-
b0 HalMoHaJIbHBEIX Ipasonopsnakax EC, a
CITOCOOHOCTBIO  3aKOHOJATEeNI  WCIIOIb30BaTh
3ddeKTrBHBIE METO/bl IIPAaBOBOIO PerysIpo-
BaHMA C TeM, YTOOBI 00ecIeunTh TapMOHIIO
pellenMpyeMori MaTepuy C HalOHaJIbHO
MaTepuell 1 y4ecTb HalliOHaJIbHBIe ITpaBOBble
TpaJVILIVINL.

He cirygarino otmedaror, Harrpumep, 9. bep-
riod n D.-J1. pon Tagmen,uro «adpdekTMBHOCTH
dysxmonmposanms «kopropanym XXI Bexa»
Oymer TeM BeIIe, yeM Oosibllie OyIOyT yUTEeHBI
IPUHIMIIBL  HAIlMOHAJIBHOTO  ITpeIIpyHIMa-
TestbeTBa. O00OIIeH e Yariie ObIBaeT BpeqHBIM,
YyeM I10JIe3HBIM, ¥ Bce MeXIyHapojiHble KOJleK-
ChbI JIOJDKHBI ITPU3HaBaTh HallMIOHaIbHbIE passin-
yyst. [IonmbITKM TpaHCIUIAaHTAIMM VHCTUTYTOB
(MMUTaIIMM MMIIOPTa MHCTUTYTOB), CBA3aHHbIe
C TIOJTUTVYECKVIMY V1 VIeOJIOTTIeCcKM MY cooOpa-
JKeHVSIMY, HO He YUMTBIBaIOIIIVie peasliy Hallyi-
OHaJIbHBIX TPaAMIINIL U SKOHOMMKO-ITPaBOBBIX
0coOeHHOCTeV, OOBIYHO 3aKaHUVBAIOTCS Hey/a-
yen» [7. C. 11].

11 HaIlMOHAJIBHBIX  ITPABONOPSIKOB
rocypapcrs-wieHop EC, mpoGiiema Herpomy-
MaHHOV pelLlelIny Takke BecbMa aKTyasbHa.
[Tpexxme Bcero, ciernoe 3aMMCTBOBaHME VIHO-
CTPaHHOVI IIPaBOBOVI MaTepuu KpaviHe HeXe-
JIaTeJIbHO BBUJy BCe ellle CYIIeCcTBYIONIMX Ha
CeTOHAIIHN JeHb Pa3INIHBIX 00BEeKTVBHBIX
HalVIOHaJIbHBIX TOJIXOMI0B K CO3[aHMIO VI ITpe]l-
IIPVHMMATEJILCKOM [IeATeJIbHOCTY KOMITaHWIL.
Pasymmumst 3T KporoTcs He TOJIBKO B ITpemy-

CMOTPeHHBIX [IeVICTBYIOIIVM KOPIIOPaTHBHBIM
IIpaBOM  MHCTPYMeHTaX, obecreynBaroIIyx
HedTe/IbHOCTh KoMrtaHuit. OHM ropasio Iriyo-
Ke VI YXOISAT CBOVIMY KOPHSIMU B MCTOpUYecKye
IIPeIIIOChUIKM POPMIPOBAHW Y Pa3BUTH Pas-
JIMYHBIX CHCTEM ITpaBa — POMaHO-TepMaHCKOVI 1
AHIJIO-CaKCOHCKOTL.

KoneuHo, cBOI0 00BeKTMBHYIO POJIb UTPAIOT
U TpauIIM BelleHMs ITpedIIpUHIMAaTeIbCKOV
negresibHOCTU. Tak, «Mofiess Bermkobpuranmm
TPaAIIMIOHHO CBA3aHa C PhIHOYHBIM ITI0/IXO/IOM.
Mopesib «pertHCKOro KanmTasInsMa, pejycMa-
TpuBarolas puHaHCHMpPOBaHMe 3a CUeT cTpaTe-
IMYecKVX IapTHepoB (0aHKOB, CTPaXOBBIX KOM-
IaHWMI1) OTHIONb He yTpaTila CBOero 3HaueHvs
B 'epmannut. B Vltaymv moMyHUPYIOT pecypchl
oMrapXuyeckmx VMHaHCOBBIX rpyIl, B Vcra-
HUM - Bedylux (pVHaHCOBO-ITPOMBIIIIIEHHBIX
Koprnopauuit. Bo ®@paHnym BaxHemmmm Kpe-
AVUTOPOM CPaBHUTEIBHO YacTO BBHICTYIIaeT Io-
cynapcrso. B CkanamHaBcKMX cTpaHax Moiesb
«ToCyfapcTBa  BceoOIero  OaromeHCTBUS»
IIpsIMO TIpefiriojlaraeT CHJIbHOe TOCy/lapCTBeH-
Hoe BosaevicTeue. C TOUKM 3peHns yHKIIVO-
HUpOBaHMsl KOpHOpaluil IpVHIUIVAIbHOe
3HayeHNe, TeM He MeHee, VMeeT OfHa oOIasd
yepTa - OTCYTCTBUE Cepbe3HOro (uHaHCHpPO-
BaHUS uepe3 (POHIOBBIVI PBIHOK (T.e. depes3
IIOCPeTHUKOB) ¥ IOMMHMpOBaHMe CTpaTeru-
Yyeckux IapTHepos. ITpu sToMm mmnmpyrormiye
HO3UIIMV B €BPOIIeVICKOM 3KCIOpTe W WM-
IOpTe IIPSIMBIX VMHBECTULUM (M B IIeJIOM IIO
MacmTabaM MHTerpaiyy B MUPOBYIO 3KOHO-
MUKY) 3aHVMMAalOT 2 CTpaHbl, KOTOpble B Hau-
Oosprrent creneru cpean crpad EC sBistrorcs
IpuBepXeHIlaM/  «aKI[MOHepHOIo  KalluTa-
m3Ma», - BermkoOpuranms n Hupeprianmbr»
[5.C.87].

HemasioBa)KHBIM acIIeKTOM B BOIIpOCe OIIpe-
AesleHUs. IIyTell pasBUTKA KOPIIOPAaTUBHOIO
3akoHoAaTenbcTBa EC SBIISIOTCS CcTpemyieHus
OT/IeJIbHBIX TPYII BJIMSHMA HaBsi3aTh aMepu-
KaHCKYI0 MOJIe/Ib pa3BUTVA KOPIIOPaTMBHOIO
mpaBa. Tak, B 9aCTHOCTM, «OOOCTPWIIVICH JIVAC-
KycCuMM O I1e/1eco00pasHOCTM  OpVieHTalm
apyrux crpa, B Tom unciie EC, na eguHyio
(IIpenMyIIlecCTBeHHO aMepUKaHCKYIO) Mozeslb
Kopropauyn. B paMkax [gaHHOV IVCKycCum
pedb meT o Hamboslee OOIIVIX IPUHIIMIIAX
pyHKIMOHMpPOBaHNWS COBPEMeHHOV KpPYIHOM
KommaHum - «koprnopauyy XXI Beka», KOTO-
pBle 4acTo OTOXIECTBIIAIOT C «aMepPUKaHCKVIM»
TIOJIXOTOM ¥ ITONIBITKaMM HaB43aTh MUPY aHIJIO-
aMepUKaHCKyI0 Moie/lb OusHeca. B mpumnime
MOYKHO COITIaCUThCH JIUIIb C TIOJIXOOM, UTO He
JIOJDKHO OBITH €IMHOIo pasmepa I BceX, Ofl-
HaKO OTBETCTBEHHOCTB, IOJJOTYETHOCTh, 4ecT-
HOCTD (3aKOHHOCTb) ¥ IIPO3PaYHOCTh ABJISIOTCH
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JEVICTBUTEIIBHO YHUBEPCaJIbHBIMI CTaHIapTa-
MV [IJIS1 BCeX PeXVIMOB KOPIIOPATUBHOTO yIIPaB-
sieavs» [8. C. 10]. KoHeuHo, OTBETCTBEHHOCTD,
MIO/IOTYEeTHOCTD, 3aKOHHOCTB ¥ IPO3PavHOCTh B
HeATelIbHOCTY KOMITaHWV SIBJISIFOTCS, TTOXKAaTyT,
Hayboslee PacIpOCTpaHEHHBIMU 3JIeMeHTaMV
KOPIIOPAaTMBHOIO 3aKOHOIATEIbCTBA HE TOJIb-
ko EC, no n CIIIA. Yro xe Kacaercs crierudm-
9eCcKVX WHCTUTYTOB, TO WX HeNpOoayMaHHas
pelierysg OyZeT MMeTb CBOVIM Pe3yJIbTaTOM
a3 dexT BecbMa JaIeKNil OT MOJIOKUTEIBHOTIO,
a HalVIOH&IbHBIE IIPABOIOPSIKM OyayT m30-
OperaTh IyTV TaK Ha3bIBaeMOVI ONTVMM3ALIVIVA
sdpdexTa perenmmn.

Hecmotps4 Ha TO, uTo Gopbba 3a cBOOOTHBIN
KaInTayI IIpefrioyiaraeT m3o0peTeHme IpaBo-
BBIX CIIOCOOOB TapMOHWM3alVV HaIVIOHAJIbHO-
r0 KOPIOPaTVMBHOIO IIpaBa ¥ pPelenpyeMOoro
VMHOCTpaHHOTO cerMeHTa, B EC mMeroTcst o0bex-
TUBHBIE YCJIOBUS, IPENATCTBYIOIIVE II00arb-
HOMY 3aVIMCTBOBaHMIO aMePVKaHCKOV MOZIesIV
KoproparmHoro passuris. K mx umciy, Ha-
npumep, 0. FOmanoB oTHOCHUT:

«  [orMaTWyecKas OpVMeHTals Ha pPOCT
CTOMIMOCTV aKIUW (HeATeIbHOCTh KOMITaHWUV B
VIHTepecax TOJIbKO aKIVIOHEPOB) CIep KMBaeTCs
B crpaHax EC moMyHMpYOMMM IIPYHIUIIOM
«COITVaJTBHOVI OTBETCTBEHHOCTVI KOMITaHMIT»;

- CpaBHWTeIbHOe IIpeolsIajiaHye IOJIro-
CPOYHBIX CTPATET VI I MOTVBALIUV B IeSIT€JIHHO-
CTV eBPOIIEVICKVIX KOMITaHWVI TakKKe 00y CII0BIIN-
BaeT HaCTOPOXeHHOe OTHOIIIeHVE K «IVKTaTy-
pe aKIIMOHepOB», KOTOpas MOXeT IoTpeboBaTh
MaKcUMaJIbHOM 2 eKTUMBHOCTM B KpaTKOC-
POYHOM IIepuofie B MHTepecax pocTa KypcoBoi
CTOVIMOCTWA;

- BBICOKMII YPOBEHBb IIPO3PavyHOCTV KOP-
HIOpaLVV, TUIIMYHBIV 71 MOTIEIIN «aKIIVIOHep-
HOT'O KaIllUTaJIn3Ma», OTHIOb He BCerza Xapak-
TepeH I IPVIHIIVIIIOB €BPOIIEVICKO IIPEIIIpy-
HIIMAaTeJIbCKOV KYJIBTYPBI;

- CYUIeCTByIOIIie COMHEHUsI B OTHO-
IIIeHUV YCTOVYMBOCTVI «HOBOVI SKOHOMVIKVI» 1
IIpeJICTaB/IeHVIe psifia eBPOIEVICKIX aHAIUTIKOB
0 BBICOKOM ypOBHe pa3BuUTHs POHIOBOTO PHIHKA
B CIIIA xak BpemeHHOM ¢pakrope» [9. C. 70].

OrMmedeHHBle  COIMAIBHO-3KOHOMIYECKIE
IIPUYHBL HEBO3MOXKHOCTV IIPSIMOTO 3aMIMCTBO-
BaHV aMePVKAHCKOTO KOPIOPaTVBHOIO IIpaBa
HaJIHaIVOHaIbHBIM ITpaBoriopsinkoM EC Obum
ObI HEITOJIHBIMIL C TOYKV 3PeHVsl 0OOCHOBAHVIS
OTKa3a eBPOIIeVICKOTO 3aKOHOIATeIIs OT II0JIHO-
MAaCIITabHOTO  BOCHPUSTVSA — aMepPUKAHCKOV
KOpIIOpaTMBHOW Mofemv pasButus. Hapsmy
C yKa3aHHBIMW COIVaJIbHO-3KOHOMITIECKVMIL
IIPEIISTCTBYSIMM, CYIIECTBYIOT U CJIOXKMBIIIVIE-

2 XKypHan The Economist. 2000. May 20. P. 31.

Cs TPaIULVIN €BPOIEVICKOTO KOPIIOPaTUBHOTO
IIpaBa, 3a4acTylo HaIIpsSMYIO IPOTUBOpeJallye
amepukaHckomy nogxomy. Tak K. Xonr K Takvm
TpaJVILIVIIM OTHOCHT:

- pedopMy cOBeTOB AMPEKTOPOB;

- yCWIeHMe POJIV YaCTHBIX U MHCTUTYIIV-
OHaJIbHBIX aKI[IOHEPOB (KaK OTBeT Ha I7100aIu-
3allI0 PHIHKOB M COBpeMeHHBIe TeXHOJIOTMN);

- paspaboTka 3aKOHOB ¥ IpaBWI A
«TPYIII KOMIIaHUV» (ITpeXkzie BCero co CTOPOHBI
CyZieVl VI peryJjIITopoB psja CTpaH KOHTMHEeH-
TasibHOV EBpoITbl);

- COTPYOHWMYECTBO C HaeMHBIMM PaboT-
HVKaMV «Ha 3aBOJIe U1 B COBETE AVIPEKTOPOB»;

- 3amuTa IIpaB aKIMOHEPOB U MHBECTO-
POB KaK aOCOJIFOTHBIVI IIPVIOPUTET B MIHTEpecax
5KOHOMIMYECKOI0 pocTa ¥ IpeobpaszoBaHN,
I7IaBEHCTBO pbIHKA HaJ HerVOKMMM Haryo-
HaJIbHBIMI 3aKOHaMM M JOKTPUHaMU (ITpejicTa-
BUTEJIVI COBPEMEHHOVI 3KOHOMIYECKOVI TeOPUN
/ modern economics) [6. C. 7].

Yxe na 3ape XXI Beka B EC 3amura ripas ak-
LIMIOHepOoB ITprobpesia Takoe 3HaUeHVe, YTO 3TO
IIOYYBCTBOBAJIV IIPAKTUYECKM BCe COILMaIbHbIe
Kpyru. EBponerickui 3aKOHOJaTesb B IIOJTHO
Mepe 0CO3HaBasl, YTO COLMAIbHOE CIIOKOVICTBYE
oboriyieTcsi [lelleBle, HeXeJu IIpeofosleHve
MOCJIEICTBUN JIaXKe CaMOro He3Ha4MTeJIbHOIO
COLIMAJIBHOIO IIOTPSICeHN, yle/ideT Ha YpoOB-
He HaJHAIMOHAJIBHOV IIPaBOBOVI HAICTPOVIKM
3HauMTeJIbHOe BHMMaHWMe BOIIPOCY 3allUThI
VI TapaHTUV MpaB aKIMOHepoB. VIMeHHO 3TOT
dpakT moCITy K11 OCHOBaHMeM JId CiledyIoIert
3aMeTK! B KOJIOHKe peflakTopa XypHaisia «The
Economist»: «XoTst oOI1iee 4mcIio akIIOHEpoB B
KOHTMHeHTaJIbHOV EBpore ocraercs HesHauu-
TeJIbHBIM, VX CTaHOBUTCS OOJIbIlle, YeM TOCy-
JapCTBeHHBIX CIyXKamyx Bo OpaHIiy, 4wieHOB
npodcoro3oB B I'epmarym m Oe3paboTHBIX B
Wramm»?.

B mpasoBom obecrieyeHMM yKa3aHHOTO BO-
Ipoca eBPOIIeVICKIMI 3aKOHOAATeIb HACTOILKO
IIPOBUHYJICS, YTO MOXKHO FOBOPUTH O HEKOTO-
pOoM «MHTepHALVOHAIM3AIUN IIPaBa» Ha 3TOM
HarpassleHn. OfHAKO, HECMOTps Ha TO, YTO
pemtenns EBponapiiamMenTa ¢ TeueHueM BpeMe-
HI OKa3bIBaIOT Bee OosIblIiee BIIVISTHYE Ha HallMo-
HaJIbHBIe ITPaBOIIOPAIKIM TOCYIapCTB-YWICHOB,
HEKOTOphIe eBPOIeVICKIe VCCIeoBaTe I yKa-
3bIBAIOT Ha TO, YTO «I'PaHWIIbI BO3IEVICTBIA 3a-
KoHopartesbcrBa EC Ha HalyoHaJIbHBIe KOPIIO-
paTUBHBIE HOPMBI OTYACTVI TPYIHO Pas/INIVIMBbI.
DTO BBI3BAHO TeM, YTO OOJIBIIMHCTBO M3MeHe-
HUV, ITPUBHOCUMBIX EBpocorozoM, obperaror 3a-
KOHOJIaTeJIbHBIV CTaTyC IIPY IIOMOIIY OOBIYHOV
IIpOLIey PBI ITPUHSATYS 3aKOHOATeIIEHOTO aKTa.
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MHorme pocTo He 0THAIOT ceOe OTYETa B TOM,
YTO OIPOMHOE KOJINYeCTBO M3MeHeHW B 3aKOHO-
JIaTeJIbCTBE Ha CaMOM JIejle 00s13aHO CBOVIM IIOSIB-
sieHvieM [IypeKTvBaM, T.e. OHV ObUIV BKITIOUEHBI
B MephI 110 pedpOpMMPOBAHNIO KOPIIOPATUBHOIO
3aKOHOIaTeJIbCTBa IIOCTOJIBKY, TIOCKOJIBKY CTpa-
Hel EC HecyT 00s3aTeIIbCTBa [0 pea3ariyivi T
vom viHout [ypextusbl» [10. C. 217].

OpnHako He Ha Bcex HallpaBJIeHMAX Pa3BUTIA
KoprnopaTusHoro npasa EC nHabimonaeTcs TeH-
HeHIMs K MHTepHaumoHamsamym. Crermdm-
Ka 5KOHOMMKO-IIPABOBOTO PeXMa OTeIbHO
HalMOHAJIbHOW opucankium B Ipepetax EC
ompefesieT M pa3IvNuMsd B HEKOTOPBIX IIpaBax
aKIVOHEPOB, YTO, HECOMHEHHO, BJIMseT U Ha
CTPYKTYpY yIIpaBJieHNs HallMIOHaIbHBIMY KOM-
HMaHVIIMM Y Ha MeXaHW3MbL peasIv3aiiti UMero-
LIMxcs paBoBbIx pelllennit. Hano, onHaxo, ot-
MeTUTbh, 4YTO OTCYTCTBIE B KOPIIOPaTHUBHOM IIpa-
Be OT/IeJIbHOIO T'OCy/IapCTBa OTHVX MHCTPyMeH-
TOB JIJIsl yIIpaBJleHNsl KOMITaHMen (Harpumep,
dukcarys mopsiaKa MOITIONIEHVST KOMITAH),
KaK IIpaBmIo, BO3MelllaeTcs HaJluumeM IpyIvx
(HamprMep, OOIIVIPHBIE TIOJTHOMOYMS IS Ma-
KOpUTapyeB, BO3MOXXHOCTb KOHTPOJISL KOMIIa-
HUW Yepe3 XOJIIHIOBble CTPYKTYPBI).

He cexpert, uT0 coBepIIIeHCTBOBaHMe JIF000T!
CUCTeMBI 00s3aTeJIbHO IIPOVICXOUT B CIIydae
BO3HVMKHOBEHMS JOIOJIHUTEJIBHOTO WTPOKa,
VIHBIMV CJIOBaMVI, KOHKYPeHIIVVL. DTO e 00CTO-
STeJIbCTBO CIIpaBeIVBO U [IJI KOPIIOPATUBHO-
ro npasa EC: ¢ TeueHneM BpeMeHM M3MEHSUIVCH
CUCTEeMBI MeHEKMEeHTa KOMIIAHWI B 3aBUCMO-
CTV OT COLIM/JIbHBIX, IOJIUTIYECKUX ¥ SKOHO-
MIYECKVX YCIIOBUTA.

Hampumep, Bo BpeMeHa 3HaUMUTEIIBHOTO 9KO-
HOMMUeckoro nogbema — 50 - 70 roma XX Beka,
ynpasjienve komranver B OPI'B 3HauMTe IbHO
CTelleHV OIMpPaJIoCh Ha OaHKOBCKe CTPYKTYPBI,
aKTVBHO KpeIMTOBaBIIIVe KOMIIaHW, a VHOTIa
BXOZIMBIIIVIE B UX CTPYKTYpy ynpasienus. Of-
HaKO 3Ta Ilapajurma yIpabjieHus CMeHWIach
K 90-m rogam XX Beka, KOrja, Kak yxxe yIoMu-
HaJIoCh, Ha II€PBbIVI IUIaH BBICTYIIVIIV ITpO3pay-
HOCTbB, 3aKOHHOCTD AeSITeILHOCTYI KOMITAHWM U
OesyciIOBHas 3alllUTa IIpaB aKIVIOHEPOB 1 Kpe-
auropos KoMnanvn. Ho Hactyrulenve epuoga
MaKCUMaJIbHOV IJIaCHOCTV B IIpedIpVHMMA-
TeJIbCKOV megarestbHoCTM Komnanmil B EC BoBce
He O3Hayaslo, YTO OCHOBHBIE IIPOOJIeMbI yITpaB-
JIeHVIs. aBTOMATVYecKy pelnumce. g sToro
3Tarla BO3HMK/IVI HOBBIE ITPOOJIEMBI KaK ITpaBo-
BOIO, TaK ¥ 35KOHOMWYECKOro xapakrepa. VI
I KopropaTusHoro mnpasa EC omgrs BO3HMK
BOIIPOC O HeOOXOAVIMOCTVI BHECEHVs MHHOBa-
IIVIOHHBIX METOJIOB B yIIpaBJIeHVe KOMIIaHVerl.
Cras1o 0ueBMIHO, UYTO YHUBEpPCAJIbHOVI MOZIesIN
yhpasJleHNsl KOMIIaHVell He CyIecTByeT. DTO

IIOCTOSHHBIVI ITPOIIecC IoVCKa M CTpeMJIeHNs K
yJIyullleHVsIM, 5e3yCJIOBHBIM ITPUHIIMIIOM KOTO-
pOro sABJIgeTCs MpaBWIO — He HaBPeJIyA.

He craja manarieen 11 KOpHopaTUBHOIO
npasa EC u kopniopatusHas npakrmka B CIIA.
BooObitte, /111 aMeprKaHCKOV CUCTeMBbl yIIpaB-
JIeHVs KOMIIaHMel XapaKTepHO cTpeMJleHVe K
KOHIIeHTpalluM KallTajla B OJHUX pyKax. DTa
TeHJeHIUs OIpaBblBaeTcs JIOKTPUHOM, CO-
IJIaCHO KOTOPOW pacHbUIeHVe KalyTala KoMIIa-
HUM BeZleT K 3HauMTeIbHBIM CJIOKHOCTSM B ee
ynpasjieHun. Beqib yeM MeHbIlle IakeT aKIIui
KaXX7IOro aKIlYoHepa, TeM MeHbIlle OH 3alHTe-
pecoBaH B ero COXpaHeHWUM ¥ IIPUYMHOKeHU.
B cBs3M C 3TMM, «pBIHOK IIOIJIOIIEHNI, paccMa-
TpUBaeMbIVl B aMepMKaHCKOV MOJIe/ IV KaK Bax-
HerlIIIee CpeJICTBO KOPIIOPATUBHOIO KOHTPOJIS,
KPUTHKYeTcs 3a IOTeHIVaIbHYIO JlecTaOrIsa-
LIMIO CUTYallMM B 3aTparviBaeMbIX KOMITaHVSIX.
Tpanuimonnas KpuTMKa aMepuKaHCKOV Mo-
nerm doKycupyeTcs Ha IIaCCMBHOCTU ayTcam-
JepoB B coBeTax AupekTopos. [Ipenmosnaraercs,
YTO 3Ta TeHJEeHIMs JI0JDKHA IIOIy4WUTh Jlalb-
Hevitee passurie» [4. C. 11].

Pe3ynbTaThl MccIeI0BaHMS

[TogBons MTOr NHPOBEIEHHOMY MCCIIe[loBa-
HVIO, MOXXHO CKa3aTh, YTO FapMOHM3alIs KOp-
IIOPATMBHOIO 3aKOHOJATENIbCTBA OTHEJIbHBIX
IIPaBOIOPSIKOB  SIBJI€TCS MHOIOYPOBHEBBIM
aprieHVieM. CIIocoOBI 3aKOHO/IATeIbHOIO pery-
JIMPOBaHMS KOPHOPATUBHBIX IIPABOOTHOIIIe-
HUVI, UCIIOJIb3yeMble B OJTHOM ITpaBONOPSIIKe,
HEeBO3MOXXHO HaITpsIMyIO VCIIOJIb30BaTh B IPY-
rom. IToaToMy rapMoHm3aIiss KOpropaTMBHOIO
3aKOHO/IATe/IbCTBA B OT/IE/IbHO B35S TOM ITPaBOIIO-
psifiKe MOXKeT OCYIIeCTBJISATHCS ITyTeM WCIIONb-
30BaHMS IIOJIOKUTEIBHO 3apeKOMEeH/IOBaBIINX
ce0s1 MTHOCTPaHHBIX METOI0B, Al TVIPOBAHHBIX
T107], HAIIMOHAJIbHYO IOPVCIVKIIMIO.

3aksTroueHmne

[TpuHIIMIT CBOOOMIBI IIepeMeltieH s KallTa-
71a, cOpMYIIIPOBaHHBIV B €BPOIIEVICKOM KOP-
IIOPaTVBHOM 3aKOHOJIATeIbCTBE, MOXeT OBITh
VICIIOJIb30BaH HallMIOHAJILHBIMI IIPaBOIIOPs/IKa-
MM C TeM, YTOObI co3/1aBaTh yCJIOBUS I OOJIb-
eVl WMHBECTVIIMIOHHOV IIPVBJIEKATEeIbHOCTM
sKoHOMVIKM. OpraHn3aloHHO-IpaBoBble Pop-
MBI KOMMEpPUYECKMX IOPpUOAMYECKUX JINIL Takke
IOJDKHBI HAXOOUTBCS B OpOUTe BIIVSHNS 3TOrO
HPVHIIMIIA, IOCKOIBKY, BO MHOIOM, VIMEHHO
Ha KOMMepuecKye IopuandecKyie Jiviia npuxo-
IATCS JIbBVIHAS 0I5 ITepeMelteHVIsi CBOOOIHBIX
KarmTaioB. Vl 3To 00CTOSTe/IECTBO SIBJISIETCST O -
HVM W3 OCHOBOIIOJIAralommx ¢paKTOpoB VHBe-
CTULIMOHHOV HPUBJIEKATEIbHOCTY HalIOHAIIb-
HOVI SKOHOMWVKI.
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SYSTEM PROBLEMS OF CORPORATE LEGISLATION

HARMONIZATION

Introduction. Corporate law in the developed
legal systems is changing very quickly. The legisla-
tor understands that commercial legal entities are a
kind of conductors of free capital. This circumstance
forces the legislator to react quickly in order to create
optimal operating conditions for commercial legal
entities. Creating a favorable investment climate al-
lows you to attract free capital which is concentrated
not only in banks, but also in commercial organiza-
tions. Harmonization of corporate law allows form-
ing a favorable investment climate in the relevant
jurisdictions. However, the process of harmonization
of corporate legislation is fraught with significant
difficulties, overcoming of which is the primary task
of the legislator.

Materials and methods. The methodological
basis of the research constitutes the following gen-
eral scientific and special methods of cognition of
legal phenomena and processes: dialectical, formal-
legal, comparative-legal, formal-logical, structural-
functional.

Results. In this study the author has focused on
the most important aspects of the ongoing harmo-
nization of the provisions of corporate legislation of
individual states both at the national level and in the
format of existing integration associations. In par-

ticular, it is noted that one of the main criteria of the
form of a commercial legal entity is its investment
attractiveness in a specific national legal system.
Commercial legal entities are the point of applica-
tion of capital. This factor can be considered one of
the determining factors in the direction of improving
national corporate law.

Discussions and conclusions. The systematiza-
tion of common features of commercial legal entities
in various national legal systems made it possible,
among other things, to determine the constraining
factors of their development both at the national level
and within the framework of integration associations.
The methods for overcoming such factors are very dif-
ferent, depending on the level at which they are used.
Scientific discussion in this direction allows us to
identify the unique starting points for the regenera-
tion of the most conservative provisions of corporate
legislation in various national legal systems.

Alexey Kirsanov,

Candidate of Science (Law), Associate Pro-
fessor with the Department of Civil Law and
Procedure and International Private Law, Law
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B6edenue. Mexoynapooroe xocmuueckoe npabo («MKII») xapaxmepusyemca
omcymcmbuem cneyuarusupobanHoil KOMNAEKCHOU CUcmembl paspeuieHus cnopod
(«CKCPC»). IIpu smom omcymcmbue CKCPC He okasano HeeamuBHo20 Bauanus Hu
Ha pasbumue MKII, nu kocmuueckoi desmeavnocmu («KI»), 00naxo smom gpaxm e
uckatouaem Heobxooumocmu ee paspabomxu. B cmamve anarusupyiomes paxmopol,
nomeHyuaIbHo Bausiousue Ha 6o3pacmanue kosurecmba cnopob 6 dannot obaacmu,
cnocodbl U Menoost «ynpadrenus puckamu» 6osHukHobeHuA cnopob, a makke cyuye-
cmBytouyue ompacaeBuie u Mexxompaciebole MexanusMvl paspeuienus cnopod 6 ooaa-
cmu KII 6 npusme ocodernocmert MKIL

Mamepuarvt u memoost. Teopemuueckyio ocHoBY uccredobanus cocmabuiu
pabomb. Bedyuux topucmob-mexoyHapooHuKol, cneyualsusupyrouuxca 6 obaacmu
MKII, a maxxe mamepuarsl paziuunsvix koHgpepenyui no MKII; anarumuueckyio
6a3y - Yemab OOH, doeobope: OOH no xocmocy, pesoatoyuu I'A OOH, a maxkke ¢pa-
kyavmamubnvie npabusa [locmoannoil nasams: mpemeiickoeo cyoa («[1I1TC») 1997
u 2011 ee. OcHoBrbimu Memodamu ucciedoBanus abastomes memoos. popMasbHoOl
A02UKU, BKAI0UAS AHAAUS, CUHIME3, AHAAOUI0 U MOOeAupoBanuie, a Makke CucHeM-
Hblll, cpabHumenvHo-npabobotl u memoo moaKoBbanus.

Pesyavmamot uccaedoBanus. B pesyrvmame npobedennoeo anarusa Bviabaexo,
umo: 1) ocobennocmu MKII, Gxatouas Hasuuue omkpouimolx 6onpocob, kax u meH-
denyuu pasbumus KII, okazwiBatom nenocpedcmBentoe Bausanue Ha Bospacmanue pu-
ck08 BosHuxHOBeHUA MexOYHAPOOHBIX cnopob; 2) ocobennocmu omBemcmBennocmu 6
MKII xomsa u moeym nobausms Ha pocm kosuuecmba cnopob, ¢ 00HOU CIMOpPOHLL, C
dpyeoii - 8 cBoeii coboxynnocmu, oHu cnocobcmBytom u npedombpaujeruio Go3mMox-
HbLX Chopob; 3) Ha HacmosueM smane 3ghpexmubroe npuMeHeHue U NOMEHYUALbHOE
couemarue cyujecmByroujux cpedcmb paspeuienus cnopob mo2ym npubecmu k Ha-
x0xK0eHut0 HoBbLx cpedcm, komopsle OyOym cnocobHbl 3anoanums npaboboi Bakyym,
cos0annwitl omcymembuem CKCPC 6 MKII.

Obcyxdenue u saxarovenue. [lia yesel cHuxenus puckof BosnuxHobeHus
cnopo8 u onmumarvHo2o ypeyaupobanus yxe Gosnuxuwiux: 1) obocrobana Heobxo-
dumocms nepboouepedroeo coesacobanusa omxpuimuix bonpocod MKII Ha doeoboproi
ocHoBe; 2) onpedeetvl Memoobl «ynpabaenus puckamu» B03HUKHOBeHUS criopob 6 KoH-
mexcme ocoberrocmert ombemcmbennocmu 8 MKII; 3) Bvis6.1emo0, umo obpaujerue k
cucmeme paspeutenuis cnopob 8 pamxax IIITTC nosboasem kak yuecms ocobeHHocmu
coBpemennont KII u neobxodumocmiu ee komniekcHozo npaBoboeo peeyiupobariis,
maxk u 3gppexmubHo ucnosv306ams u couemans 6 pamkax eOUHoll CUCeMbl pa3AUY-
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Hble cpedcmba paspewienus u, B03MOXHO, npedombpaujerus cnopob, 6 uacmuocmu,
yupesxoenue cae0cmBenHbix KoMuccull no ycmanobaenuto paxkmob; 4) ymounero,
umo 6 doseocpounoil nepcnexmube onmMUMalbHbIM npedcmabasemcs coaaacobanue

CKCPC Ha do206oproii ocHobe.

aspellieHyie CIIOPOB JIEKNUT B OCHOBE KaX-
ZIOVI IIPABOBOVI CMCTEMBI VIJIVI TIO[ICUCTEMBI,
HalVIOHAJIBHOV VI MeXIyHapoaHo. V1
IV KOCMMYeCKOro IpaBa, KaK OTMedaeT Ipo-
deccop Ppanc I'. dpon nep [IyHK, B 3TOM BOITpO-
Ce He JIOJDKHO OBITh KaKMX-IMOO0 MCKIFOUeHNI
[20. C. 442].

CropoHaMy MeXXTyHapOIHBIX CIIOPOB B 001a-
CTH KocMudeckom esternbHocTr («K») mMoryT
BBICTYIIaTh TOCyJapCTBa, MeXIyHapoiHble op-
raHM3aIyy, opuadecke 1 pusideckye JInlia,
TPV 9TOM JIVIIb COOTBETCTBYIOIIIVIE OTHOIIeHVIS
rOCy/1apCTB 1 MeXXIyHapPOIHbBIX MeXITpaBUTeIb-
CTBEHHBIX OpraHM3aluil IOIeXaT peryJmpo-
BaHWMIO MeX]TyHapOIHbIM IIpaBOM U MeX[lyHa-
pomHbIM KocMirdeckyM ITpaBoM («MKID»).

B pamkax MKII, omHOV 13 caMbIX MOJIOIBIX
oTpacjierl MeXJlyHapOJHOIO ITpaBa, CTaHOBJIe-
HIIe U pa3BuUTIe KOTOPOVI B JOTOBOPHOM popMe
npunuiock Ha 60-e - 70-e roger XX-ro croseTns,
CHeUUaIusupoBantas KoMNAEKCHAA CUcmema pas-
pewenus cnopob («CKCPC») co3maHa He ObUla.
[TpyauHaMy 3TOro, B YacTHOCTW, SIBWINCH!
HeoOXOJIMMOCTb yCTaHOBJIEHW: Ha IlepBoodYe-
PpeOHOV OCHOBE COITIaCOBAaHHOW CVCTEMBI IIpaB
n obsasanHocreit cyobexToB MKII n yxe mo-
CIleflyIoleit paspaOoTKy cIlel[MajIbHBIX Mexa-
HU3MOB paspellieHs II0TeHIIMaIbHbIX CIIOPOB,
OTHOCSIIIMXCSA K VX COOJIIONEHNIO U IIpUMeHe-
HUIO, a TaKXe «VJUTI03Ms1» TOTO, YTO OCHOBHBIM
yuactHyKam K]I Toro BpemeHu - rocyrapcrsam,
IIpY HaJIMYWW CIIOPOB, YIACTCsl PaspelnThb MX
B J1OCYy/1e0HOM HOPs/IKe II0CPe/ICTBOM JIMIIOMa-
Trgeckux reperopopos [20. C. 442]; cj10)XHOCTB
ITPOrHO3MPOBaHMs HayYHOrO ¥ TeXHOJIorude-
ckoro nporpecca [21. C. 995].

[Ipu 3TOM crpaBe/IMBbI YTBEpPXIeHUS O
TOM, YTO B I1€JIOM OTCYTCTBIE TaKOVI CYICTEMBI B
MKII noka He oKa3aJIo HEraTMBHOI'O BIIVAHVISA
Hu Ha passutre KJI, H1 HemocpeicTBeHHO ca-
MOVI OTpacjIv Ipasa, YTo, OFJHAKO, He MCKITI0Ya-
eT HapacTaroley HeoOXOIMMOCTY ee pa3paboT-
ku [11. C. 3].

1. ®aKTOpBHI, IOTEeHIATIBHO
BJIVAIIOIIVE Ha BO3pacTaHMe KoInmdecTBa
copos B ob1acTi KJI,

K]I, Ha IpoTsDKeHum yKe JOCTaTOUYHO V-
TeJILHOTO Ieprojia XapaKTepu3yomascs TaKy-
MU TeHJEeHLVSAMM PasBUTK, KaK KOMMepIIua-
JIV3alys, ITpUBaTU3aLVE Vi ITI00aIm3ars, 1axe
TOJIBKO 3a IIOCTIe[THVIe [IBa JeCATWICTIS IIpeTep-
TieJIa M3MeHeHVs KaK I10 KPyTy CyOBeKTOB, B HeM
Y4YacTBYIOLIMX, TaK ¥ 110 IIPMMeHseMbIM TeXHO-
jorusiM’. Peds, B TIepByTo odeperip, MIET O PocTe
y4acTs HellPaBUTeJIbCTBEHHBIX IOPVINYeCKIX
JIALL B KOMMEPUYeCKMX KOCMUYECKMX ITpOeKTax
NPV TIOHVIMAaHVV TOTO, YTO B 1IJIOM TeHIeHIIVs
yuacTusi yactHoro cekropa B KII dpopmmposa-
J1ach TI0CTerleHHo. Tak, 3aIlycK KOMMYHMKaIIV-
oHHoro ciyTHuka Tescrap I, mocrpoennoro u
mHAHCMPOBAaHHOTO YaCTHBIM HpeaIpuATIIEM
CIIIA, B 1962 1. 0003HAUMII IIEPBOE IIVIPOKO-
MacITabHOe VICTIOJIB30BaHMe KOCMITIECKOro
IIPOCTPAHCTBa Il HErOCyJapCTBeHHBIX LeIe
[9. C. 84-6], ¢ 80-xx TT. XX-TO CTOIETVST HAYATOCH
HapacTaHMe YIIOMSHYTBIX TeHIEeHINI?, KOTO-
poe mmTcs 1o cux nop. TenpgeHim pasBuUTHs
K7, mocTaBwm miepes MUPOBBIM COOOIIIECTBOM
PSAA PaBOBBIX 3ajlay, Cpelyi KOTOPBIX MOXXHO
TaKKe OTMETUTh HeOOXOAVMOCTb yCOBepIleH-
CTBOBaHVA INPVMEHeHVs CYLIeCTBYIOIIUX W,
BO3MOJKHO, CO3[JaHV HOBBIX MeXaHM3MOB pa3-
pellieHNs CIOpoB B laHHOV obsacTw. [Tpum aTom
KaK HaI4ye CyOBeKTOB PasIMIHOIO YPOBHS,
Tak ¥ IogBjieHe HoBbIx BUIoB K moryT mipu-
BeCTM K BO3pacTaHWMIO PVICKOB IMOTEeHIIVaIbHBIX
CIIOPOB KaK Ha MeXIyHapOIHOM, TaK Vi Hal1o-
HaJIbHOM YPOBHSIX.

3a mocsieTHvie TOfBI O] BO3IEVICTBIEM Psjia
HOJIUTYeCKMX PaKTOPOB M3MEHWINCh U1 HeKO-
TOpbIe OCHOBBI MeXIYyHapOIHbBIX OTHOIICHW,
XOTsl, CITpaBelJINBbIM OyJleT OTMeTUTb, B OTHO-
CUTEJIbHO MEeHBIIIeVl CTelleHV 3TO IOBJIVSIIO Ha
KOCMIYeCK/e IPOeKThI, CJI0XHOCTh peasinsa-
LMY KOTOPBIX IPOAOIDKaeT TpeOoBaTh MeXIy-
HapoaHoro corpyaHmdectsa [4. C. 26-27]. Borb-

1 Peyb HE MAET O KAYeCTBEHHOM Pa3BUTUM TEXHOJOMMIA, 3TOT BOMPOC TPeGYET OLIEHKM COOTBETCTBYHOLLMX SKCNEPTOB.
MoAvepKMBaeTCs pacluMpeHne BUAOB, MOSIBNIEHWE HOBbIX TEXHOMIOMMI, HEOBXOAMMOCTb Pa3paboTki KOTOPbIX 06Y-

C/oB/IeHa nosiBfieHmMeM HoBbIX Buaos K/.

2 CM.: Proceedings of the Workshop on Space Law in the Twenty-first Century// UNISPACE-III Technical Forum

(1999). UN Doc. ST/SPACE/2. NY. 2000. 7ff
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I1lee BJIVIAHVE Ha BO3MOXKHOCTb BOSHMKHOBEHVIS
MeXIIyHapOJHBIX CIIOpPOB MeXy Trocyjaap-
CTBaMM MOXKeT OKas3aTh HaJldue psijia OTKPHI-
TBIX BOITPOCOB, IOJIEXAIIVIX PeryJIMpOBaHWIO
MKII [Cwm. 8.]. Tak, Hampumep, ocTaeTcs He-
pellleHHBIM BOITPOC O IIPAaBOBOM peXuMe Ipu-
porHbIX pecypcoB JIyHBI 1 Ipyrix HeOecHbIX
TeJI, SBJISIONINXCA 00BbeKTOM IIPSIMOTO peryJiv-
posanmsg MKIT. Dta mpobitema crasia ertte 6osee
ocTpoit B cBssu ¢ mpunsaTreM 3akoHa CIIA o6
VICCITIeTOBaHMM M VICTIOJIb30BaHMY KOCMITYeCKX
pecypcos ot 25 Hosi0pst 2015 1.° 1 3akoHa JIrok-
ceMOypra 00 vcCIeIoBaHV 1 VICIIOIIb30BaHIVI
KocMmuecknx pecypcos ot 20 wrors 2017 r.,
aHaJIOTVYHO ITPOBO3MJIAIIAIONINX IIpaBa COO-
CTBEHHOCTW JIVII TIOJ] UX IOPUCIMKIIVEN Ha 10-
OBITBIEe KOCMITIECKIe PeCypPChl B COOTBETCTBUV
U C coOMmoneHmneM «MeXTyHapOTHBIX 00si3a-
TeJIbCTB», IOHATIE KOTOPBIX, CJIe/lyeT OTMeTUTE,
B OTCYTCTBME CIIeliaJIbHOTO ITPaBOBOrO PeXN-
Ma pecypcoB B pamkax MKII He MoxeT ObITh
HaIlOJIHEHO [IOCTaTOYHBIM [UIA pean3aliyu
3THX 3aKOHOB cofiep>kaHueM. MexyHapoyiHble
CIIOPBI B 3TOVI CBSI3V1 MOTYT BO3HVUKHYTH B CIIy-
Yae, ecIi K MOMEeHTY peaIn3aliyivi IOJIOKeHU
yKa3aHHBIX 3aKOHOB ¥, BO3MOXKHO, HOBBIX aHa-
JIOTVMYHBIX HAllMIOHAJIHO-IIPABOBBIX aKTOB, He-
OOXOIVIMBIVI MEXIyHapPOIHO-IIPABOBOV PEXIIM
cornacosat He Oyzert. [7. C. 71-86]. CiremyeT Tak-
JKe OTMeTUTb, YTO, HeCMOTPsI Ha TO, UTO KaK Ha
IIpaBUTEILCTBEHHOM, TaK VI HEIIPaBUTEe/IbCTBEH-
HOM yPOBHAX y>Ke CYIIeCcTBYIOT IUIaHBI 110 pas-
paboTKe MPUPOIHEIX PecypcoB KOCMITIECKOTO
IIPOCTpaHCTBa, B OyvDKariIert 0003pmMont mmep-
CITeKTVBE TEXHOJIOTMYECKV TaKye IUIaHBI BPSIT
JIVI MOTYT OBITh peasI30BaHBL

Taxmm obpasom, ITpuHIMMas Takke BO BHU-
MaHwe nepboouepedryto Heobxo0uMochb paspadorm-
KU Mex0yHapoOHo-npaboBuix ocHob omkpbimuix 6o-
npoco6 MKII (IIpearnouTuTeIbHO B JOTOBOPHOM
HIOPSIZIKE), IOMOJIHUTENIPHYIO — CTaOVWIBHOCTD
Morvia 6b1 mpusHecTy 1 JevicteHHasi CKCPC,
KOTOpasi COIEVICTBOBaIa ObI VCCIIENOBAHMIO 1
VICIIOJIB30BaHMUIO KOCMIYECKOTO ITPOCTPaHCTBa,
BKIovas JIyHy u gpyrue HeOecHble Tela, B CO-
orsercTBuy ¢ mpyHymamu MKII, B wacTaOCTH,
VICKTFOUMTEIIPHO B MVMPHBIX LI€JIsIX, Ha O1aro u
B MIHTepecax Bcex cTpaH. B To e Bpemsi paspa-
OOTKY TaKoVI CHCTeMBI OOBEKTMBHO MOXKHO pac-
CMaTpuBaTh B KauecTBe JI0JITOCPOYHOV 3aaull.

Ha pannowm srane passurmss MKII ocHoBHOe
BHMMaHVe CJIefJoBajIo Obl yIe/IUTh CyIIeCTBYIO-
myM° o0IIVM, BKIIOYasi oOcriefjopaHMe (ycTa-
HOBJIeHMe (PaKTOB), aKTyaJIbHOCTh IIpVIMeHe-
HIsL KOTOPOI'O MOXKeT TOJIBKO BO3PacTy BBUILY
KauecTBeHHbIX xapakrepuctuk KII, 1 Hekoro-
PBIM CIlelVaIbHBIM CpPefICTBaM MMPHOIO pas-
pellleHNsl MeX/TyHapOIHBIX CIIOPOB, a IJlaBHOe
BOIIPOCY OIIpefIe/IeHNs MeTO/I0B X 3pdeKTus-
HOro IIpvMeHeHMs B obmacTy K/I.

2. D dexTNBHOE MpUMEHEHME U COUeTaHMe
JeVICTBYIOLIVX CPe/ICTB ¥ MeXaHM3MOB pa3pe-
meHnsA ciopos B odactu K],

2.1. Mupnvie cpedcmba paspeutenus cnopob no
Yemaby OOH.

HevicTBylomasg ~ cucreMa  paspelieHus
MeX[TyHapOJHBIX CIIOPOB B JIaHHOW o0iacTu
BKJIIOYAET, BO-TIEPBBIX, IIPVIMEHeHVe MUPHBIX
CpelcTB, 3aKpelvleHHbIX B II. 1 cT. 33 YcraBsa
OOH, a 1MeHHO, IIeperoBopoB, 00CIIeI0BaHI,
IIOCpe/THNYeCTBa, IIPUMMpeHNs, apOuTpaxa,
cyneOHOro pazduparesbcTBa, OOpalieHns K pe-
I'VIOHAJIBHBIM OpraHaM WIV COIVIaIlIeHVsIM VIN
VIHBIX MUPHBIX cpencTs. ITpu stom Yeras OOH
B KayecTBe OT/IeJIbHOV KaTeropmm paccMaTpu-
BaeT CIIOPBI IOPUJIMYEeCKOro xapakrepa (1. 3 CT.
36), koTopBle 0003HAYEHBI KaK «IIPAaBOBbIE» B II.
2 ct. 36 Craryra Mexpynaponnoro Cynpa OOH
V1 KacaroTcsl TOJIKOBaHVIS [JOTOBOPa, JIF000T0 BO-
IIpoca MeXXyHapOJHOro ITpaBa, Haamams dax-
Ta, ITpe/ICTaB/IAIONIero HapyllleHVe MeXIyHa-
POIHOTO 00sI3aTeIbCTBa, XapaKTepa 1 pasMepa
BO3MellleHNs, IPUYNUTAIOIIerocs 3a HapylleHue
MeXIyHapomgHOro obs3aTernbcTBa. Kak ObuIio
OTMeYeHO BBbIIIIe, C yUeTOM HaJIN4Msl OTKPBITBIX
Borrpocos B MKII, Heb3s1 MCKIIOYATh U CHOPBI
II0 TOJIKOBAaHMIO COOTBETCTBYIOIIVIX MeXIyHa-
POAHBIX JIOTOBOPOB 1, COOTBETCTBEHHO, pac-
cMoTpeHMe MX MeX/yHapoaHBIM Cy[IOM, IIO-
CKOJIBKY COIJIACHO YIIOMSHYTOMY IIOJIOXKeHWIO
CraryTa ero rocyJlapcTba — y4aCTHUKV MOTYT B
7000€e BpeMs 3asiBUTh O IIPU3HAHMI FOPUCAVK-
mym Cyga o0s3aTesIbHOV II0 BCeM IPaBOBbIM
criopaM. PaspeliieHne criopoB MUPHBIMU Cpe]l-
CTBaMU SIBJIsIeTCsl 00513aHHOCTBIO TOCY/1apCTB, a
BBIOOP MVPHBIX CPEJICTB ¢ 0OOIOTHOTO COTTIACIs
CTOPOH, Kak ¥ ITpyMeHeHNe IpoLeyp, IIpey-
CMaTPMBAIOIINX 00si3aTeIbHbIE K VICIIOJTHEHNIO
pelieHus, - mpaBo rocygapcts. Kak ormedaer

3 Title IV ‘Space Resource Exploration and Utilization Act of 2015’ of the Public Law 114-90. November 25, 2015. —
U.S. Commercial Space Launch Competitiveness Act. URL: www.congress.gov/bill/114th-congress/house-bill/2262/

text

4 Loi du 20 juillet 2017 sur I'exploration et I'utilisation des ressources de I'espace. URL: http://legilux.public.lu/eli/etat/

leg/10i/2017/07/20/a674/jo

> C Y4YeTOM TDE6OBaHMﬁ no 06'bEMy Kpyr pacCMaTpuBaEMbIX B [laHHOW CcTaTbe MexaHu3MoB OrpaHnM4MBaETCA OCHOB-
HbIMU Cpean ,U,EIZCTBYIOIJ.I,VIX B paMKax AOroBOpPHbIX NCTOYHMKOB MKI1 1 HOBOW CUCTEMBI ap6I/ITpa)KHOFO yperynmpo-

BaHMs cnopos B obnactu KA.
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cynps Mexnynaponsoro cyna OOH Mandper,
JIsxc, MVpHBIE CpefICTBa pa3pelIeHVs] MeX/Iy-
HapPOIIHBIX CIIOPOB, «0e3yCII0BHO, He MCYepIIbl-
BAIOT BCeX BO3MOXKHOCTet. ['ocymapcTBa MOryT
IIPOSIBJISITH M300peTaTesIbHOCTD B Ipoliecce Io-
VICKa HOBBIX CpPEJICTB, HOBOE CPEJICTBO MOXEeT
OBITh HaVIZIEHO B COYETAHWN JaBHO VM3BECTHBIX
cperct» [5. C. 4.]. DT paccyxieHns yBaxae-
MOTO CyIBV MOXHO TaKXXe TpaKTOBaTh B IIO-
AEepXKy Te3lca O TOM, YTO Ha JaHHOM 3Tarle
passutust MKII, sgppexmubroe npumenenue u
nomeHyuAILHOe codemanue cpedcmsb paspeuieHus
cnopoB moeym npubecmu Kk HAX0KO0eHUO HOBLIX
cpedcmb, xomopvle OYOym cHocoOHbl 3aN0AHUMD
mom Baxyym, komopuiil Obie co30aH omcymembuem
CKCPC 6 MKI1.

2.2. Ocobennocmu paspeuteHus u
«ynpabaenus puckamu» Bosnuxnobenus
cnopoB 6 pamxax MKII.

CirentyeT Takke OTMETWUTB, YTO JIOIOJIHU-
TeJIbHO pacIIpocTpaHeHNe JIeVICTBIS MeXIyHa-
ponHoro Ipasa, snoudas Ycras OOH, ma KII
ycraHoBjieHo TojoxenvieM ct. III [Torosopa o
IIPUHIIMIIAX [1eATeJIbHOCTY IOCyAapCcTB IO VC-
CJIeZIOBAHMIO U VICIIOIb30BaHMIO KOCMITYECKOIo
IIpocTpaHcTBa, BKIodas JIyHy m npyrue He-
Oecuble Terta, 1967 r. («[JoroBop 1mo KocMocy»)®,
OCHOBOIIOJIAraloIero ¥ IepBoro M3 IsTH JI0ro-
sBopoB OOH 110 KOCMOCY, ¢ MOMEeHTa BCTyILIe-
HIs B cvoty Kotoporo 10 okTs6ps 2017 r. mcron-
Hwtock 50 jer.

Kpowme storo nonoxenus B cr. IX [Torosopa
II0 KOCMOCY IIpeJlyCMOTpeHa ITpolleflypa IIpo-
BelleHNsI MeXIyHapOJIHbIX KOHCYJIbTalluil, B
cIydae ecsiM y TOCy[apCTB-y4acTHMKOB [loro-
BOpa ecTb OCHOBaHMs II0JIaraTh, UTO JlesiTellb-
HOCTb WIV 3KCIIepVMeHT B KOCMITYeCKOM ITpo-
CTpaHCTBe, BKIoYasi JIyHy u npyrvie HeGecHbIe
Tes1a’, IUTaHVpyeMble VIM VIV €r0 rpakIaHaMI,
CO3[1a/Ty T HOTeHIIMaJIbHO BpeIHbIe IIOMeXM Jies-
TeJIbHOCTM  JIPYIMX TOCYAapCTB-y4acTHUKOB.
[Tpu 3TOM WIA YCIOBHO IIepBOVI KaTeropuu
rOCyapcTB IpOBeieHvie KOHCYIIbTALVV - 00s-
3aHHOCTb, BTOpas XKe KaTeropws HajessieTcs
IIpaBOM 3aIlpoca ITpOBefieHMs KOHCYJIbTallui
OTHOCUTEJILHO TaKOW [IeSITeJIbHOCTV WJIM 3KC-

nepyMenTa. [TosoxkeHne yIioMsIHyTOVI CTaTbU B
PpsAzie acleKTOB OCTaeTCsl OTKPBITBIM [IJIsl TOJIKO-
BaHMs, TpedyeT ITpollely pHOVI fAeTajIn3alinm 1,
Oosiee TOro, OrpaHNYEHO IO IIPeAMeTy IIpoBe-
JeHVs KOHCYJIbTalIU, YTO, KOHEUHO e, CITpa-
BeIMBBIM OyIleT OTMeTWUTh, He OrpaHNdYMBaeT
IIpaBa TOCY[IAapCTB WCIIOJIB30BaTh KOHCYJIbTa-
LV [IJISL yperyJIMpoBaHys U IPYIVIX BOITPOCOB.
B mestom, kak ormeuaeT mpodpeccop Brrammmup
Komasi, mpenycmorpenHas mpoleypa IIpo-
BefleHVsI KOHCYJIBTAIINI He MOXeT OBITh IIpu-
paBHeHa K IIOJIHOLIEHHOVI CVICTeMe pa3pelleHNs
CBSI3aHHBIX C KOCMUYECKO AesSITeTLHOCTBIO CII0-
POB, KOTOPYIO B paMKax /lorosopa 1o KocMocy
comtacoBaTh He yaasoch [18. C. 4].

B KOHTekcTe IOTeHIMaJIbHBIX MeX/IyHa-
POIHBIX CIIOPOB CJleflyeT TakkKe YIIOMSHYTb
omavyuumenviyto uepmy MKII, sakaouaoujyrocs
6 nosoxenusx ob ombemcmBenrocmu 2ocyoapcme,
3aKkperuleHHbIX B cTaThsax VI m VII [Torosopa
o xocmocy. CraTbs VI ycTaHaB/mBaeT MeXmiy-
HapOJIHyI0 OTBETCTBEHHOCTb TIOCY/IapCTB 3a
BCIO HAIMOHAJILHYIO J1edTeJIbHOCTh B KOCMOCE,
BKJIIOYasl [1eATeJIbHOCTh HeIIPaBUTeIbCTBEHHBIX
IOpUANYECKNX JIL, ¥ 3a obecriedeHue TOrO,
9TOOBI TakKas HeATeTbHOCTb OCYIIEeCTBIIUIach
B COOTBETCTBUM C MHOJIOKeHMsIMM [lorosopa,
YTO O3Ha4aeT B KOHTeKCTe yroMsHyTou cT. III
U B COOTBETCTBUM C MEXIyHAPOIHBIM ITPaBOM.
[Ipn >TOM [eATesIbHOCTb HelpaBUTeIbCTBEH-
HBIX IOPVINYECKIX JIVI] JOJDKHA IIPOBOIMUTHCA
C paspellleHVsI 1 II0f], IIOCTOSIHHBIM HaOJIofIe-
HIeM COOTBeTCTBYIOIIero rocyjgapcrsa. Paspe-
IIMTeIbHAS CUICTEMA JOCTaTOUHO 3(pPeKTUBHO
JeVICTBYyeT B TOCyJapcTBaX, IPUHSBIINMX Ha-
LIMOHaJIbHOEe 3aKOHOJIATeIILCTBO ISl peryJmpo-
Banys KJI. Craresa VII [Toropopa 1o kocMocy, B
pasBuTie KoTopont Obula mpuHsTa KoHBeHIINA
0 MeXTyHapOIHOVI OTBETCTBEHHOCTY 3a yIIepo,
NPUYVHEHHBII KOCMWYECKUMY — OOBeKTaMu,
1972 1., («KoHBeHIIMSI 00 OTBETCTBEHHOCTWI»)®,
yCTaHaBJIMBaeT, YTO KaXJl0e IoCyJapcTBO, KO-
TOpOe OCYIIeCTBIIseT WM OpraHusyeT 3aIlycK
KOCMMUYECKOro o0beKTa, a Takxke Kaxkzoe rocy-
HapCTBO, C TEPPUTOPUM IV YCTAaHOBOK KOTO-
POro IPOM3BOJINTCS 3aITyCK (T. €. YIIOMMHAIOTCH
YeThIpe KaTeropuy rocy1apcTB, IOITIaialomyx

¢ Tlo cocTosiHMio Ha 10 mast 2018 r. o6beanHsieT 107 rocyAapcTB-y4acTHWUKOB, BKouasi Poccuio v CLUA. AKTyanbHbIN
craTtyc cM.: URL: https://treaties.un.org/Pages/showDetails.aspx?objid=0800000280128cbd

7 [anee, ecnn NpsiMO He YKa3aHO MHOE, TEPMUHbI «KOCMOC» U «KOCMWYECKOE MPOCTPaHCTBO» O3HAYAKT «KOCMM-
Yyeckoe MpOCTPaHCTBO, BKAYas JIyHy u apyrue HebecHble Tena». Mpu 3TOM cnegyeT oTMeTuTb, 4to MKI He
COLIEPXUT OMpeAeneHns 3TUX TEPMUHOB, Kak W psiaa ApYrux, Hanpumep, «KOCMUYECKU 0BBEKT», «KocMUYeckast
[EesATEeNbHOCTL», TaKKe OCTAaeTCs HEPELEHHbIM BOMPOC O AeNMMUTaLMKN BO3AYLLUHOMO Y KOCMUYECKOro NPOCTPaHCTB,
TakuM 06pa3oM, paccMOTpeHUe MOTeHUMabHbIX CMOPOB MOXET 6biTb OCIOXHEHO OMpeAeneHWeM MpUMEHUMOro
npasa — MeXayHapoaHoro so3ayLHoro unv MKI. Moap. o pasnnmunsx B NPpaBoBOM PEXMME BO3AYLLIHOMO U KOCMU-

4yeckoro npocTpaHcTea cm.: [16. C. 31-32].

8 Tlo cocTosiHMIo Ha 10 Masi 2018 r. o6beanHsieT 95 rocyaapCTB-y4acTHUKOB. AKTyasbHbIM cTaTyc cM.: URL: https://
treaties.un.org/pages/showDetails.aspx?objid=08000002801098c7
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TI071, TIOHSITYE «3aIlycKarolllee TOCy/IapcTBO» 10
cmpIciy 11 ¢) cT. I Konsenipm o6 oTseTcTBeH-
Hocty 1972 r. nt 1. a) ct. I KonBenuym o peru-
CTpaluy OOBEKTOB, 3aIllyCKaeMBIX B KOCMIIde-
ckoe mpocrpaHcTBo, 1975 1.° («KoHBeHIMst 0
perucrpainm»), HeceT MeX/IyHapOAHYIO OT-
BETCTBEHHOCTH 3a YIIepO, MPUUYMHEHHBIT KOC-
MUYeCKMM OOBeKTaMy IV MX COCTaBHBIMMU
YacTsMM Ha 3emsle, B BO3IYIITHOM WIM KOCMU-
YecKOM IIpOCTpaHCTBe, BKIouas JIyHy u npy-
re HeOecHbIe Tela, JPYTOMY TOCYHApCTBY,
ero dusMyeckuM 1 opuandeckuM miaM. Ha
ypOBHe HallVIOHaJIbHO-TIPaBOBOTO  peryJimpo-
BaHMS ToCyJapcTBa IpeycMaTpUBalOT B Kade-
CTBe yCJIOBUSL /ISl TIOJTyYeHMs JINLeH3UM (VIn
pasperrennst Ha KII B mHOM dpopme) HeobOxo-
JAVIMOCTb CTPaxOBaHWs OTBETCTBEHHOCTM IIepest,
TPeTbVMM JINIIAMI VIV ITPeIOCTaB/IeH s MHOW
¢pvHaHCOBOV TrapaHTVV IIOKPBITVA IIOTEHIIN-
aJIbHBIX PACXOJI0B FOCY/IapCTBa 10 BO3MeIeHWIO
yilepba 1o cMeiciy cratbu VII [Torosopa 1o
KocMocy. B mepBoM cirydae peub mzeT o Mexy-
HapOJIHOV IOJIUTUYECKOW OTBeTCTBEHHOCTH,
BO BTOPOM - MaTepuaJIbHOVI, [PV 3TOM B 000X
CJIydasx rocyJapcTBa TakKe HeCyT OTBETCTBEH-
HOCTB 3a JIeSTeJIbHOCTb HeIlpaBUTeIbCTBeHHbIX
opyAydeckx '’ Ton MX IOPUCAVKIIVIEV
VIV, COOTBETCTBEHHO, YIllepO, IpVYMHEHHBIV B
pesyJibTaTe, HallpyMep, 3aITycka KOCMIUYeCKOIo
00BeKTa JINIIOM C TePPUTOPUI VIV YCTAaHOBOK
COOTBETCTBYIOIIero rocygapcrsa. Takum obpa-
30M, ocobennocmu ombBemcmbenrocmu 6 MKIT" 6
onpedeAeHHOU CimeneHu makxke Mo2ym mnobAusmsy
HA pocm koauvecmBa MexoyHapoOHbiX cropob, TIo-
CKOJIBKY =~ COOTBETCTBYIOIIVe IIOTeHIIMaJIbHble
IIpeTeH3u, B TOM YNCjIe ¥ B CBS3V C YaCTHOW
KOCMITYECKOI IeATeIbHOCTBIO, OyIyT Mpembss-
JIITBCSL. HEITOCPeJICTBeHHO rocyriapcTBaM. boree
TOro, OIpefieJieHHOe BJIVsIHVe Ha IOTeHIValb-
HOe BO3pacTaHMe KOJIM4YecTBa CIIOPOB MOXKEeT
OKasaThb 1 TOT (pakT, uTo coryiacHO cT. Il Kousen-
1M 00 OTBETCTBEHHOCTH, «3allycKalolllee rocy-
JApCTBO HeCeT abCONIOTHYIO MeXTyHapOIHYIO
OTBETCTBEHHOCTDb 3a BBIIUIATy KOMIIEHCAlV 3a
yirep0, IPUYVHEHHBIVI er0 KOCMITYeCKM 00b-
€KTOM Ha TIOBepXHOCTM 3eMJIM VIV BO3JIyIIIHO-
My Cy[IHy B II0JIeTe», IIpydeM BepXHUM IIpefiert
KOMITeHcallyV He ycTaHaB/IvBaeTcs. B To e Bpe-
Msl yKasaHHBle OCOOEHHOCTM [IOJDKHBIM OOpa-
30M YUUTBHIBAIOT ¥ COOTBETCTBYIOT CIlelnduke

KOCMITYECKOVI eSTEIIbHOCTVI, TO €CTh SIBJISIOTCS
000CHOBaHHBIMI V1 [IEVICTBEHHBIMV B KOHTEKCTe
obecriedeHVIsT VICCITEIOBAHNSL 1 VICTIONIBb30BaHI
KOCMOCa B COOTBETCTBUN C IIPVHIIAIIAMI ¥ HOP-
Mamyt MKIT 1 ob611iero MexxryHapogHOTo Ipasa.
Tax, HamprMep, ocHOBaHVEM abCOJIIOTHOV OT-
BETCTBEHHOCTM SBJIIETCS TO, YTO Ha HBIHEIITHEM
3Tarle Pa3BUTH PAKETHOVI TEXHVIKY 3aITyCK 00Bb-
eKTOB B KOCMOC JIOJDKEH paccMaTpUBaThCA B Ka-
9YecTBe JIeATeIbHOCTY, CBSI3aHHOV C ICTOUYHVIKOM
TIOBBIIIIEHHOVI OIIAaCHOCTY - BBIBOIBI ITpodpecco-
paI'.IT. ’KyxoBa n mpodeccopa FO.M. Kosocosa,
cdopMypoBaHHEIE, COOTBETCTBEHHO, B 1966 T.
[1.C.122] m 1975 . [2. C. 201], aKTyaIbHBI 1 CeT1-
4ac. B 3TOM KOHTeKcTe HEYKOCHWTeIbHBIE TI0-
noxeHns [loropopa 1o xkocMmocy 1 KonseHImm
00 OTBETCTBEHHOCTVI COOTBETCTBYIOT PeaIVisiM M
COBpPEeMEHHOV KOCMITYeCKOV e TeITbHOCTIA

YnomsHyB HeKoTOpbIe ocoberHocmu oméem-
cmbennocmu 6 MKII, HeobXonyMMoO Takxke ITOA-
YepKHYTh U TOT (paKT, UTO, XOMiA OHV U MO2Ym
nobausme Ha pocm KoAunecmba cnopo, ¢ 00HOU
cmoponyl, ¢ Opyeol — 6 cBoell coboxynHocmu OHu
cnocobemByrom  u - npedombpaujeruio  Bo3MONKHLLX
cNnopoB, TIOCKOJIBKY OTBETCTBEHHOCTB TOCYAAPCTB
3a JIeSTeJIbHOCTDh HeIPaBUTEe/IbCTBEHHBIX I0PU-
AVYecKyX JIIT IIperioaraeT IpuHsATe 1 00-
Jlee CTPOTVIX HAallMOHAJILHO-IIPABOBBIX MEP B pe-
rymvposanmy K1, 00beKTMBHO BBIXOJISINEV 3a
IIpefie/Tbl YaCTHBIX, TOCYHAAPCTBEHHBIX, Pervio-
HaJIBHBIX VI MEXPeTOHa/IbHBIX MHTepecos. Ta-
KM 00pasoM, ko4uuecmbo nomeHyualbHulx cnopod
6y0em 3abucems u om cnocodbHocmu eocyoapcme sgp-
hexmubHo u payuoHaLbHO UMNAEMEHMUPOBab no-
A0xenus 0oeobopod OOH no kocmocy. PakT TOTO,
9TO JI0 CVIX IOP TIPeIMETHBIX MeXXIYHapPOIHBIX
CIIOpOB B CyHdeOHOM MOps/IKe PpacCMOTPeHO
He OBUIO ¥ W3BeCTHA JIMIIb COOTBETCTBYIOMIAs
IIpaKTIKa Ha HaIlVIOHAJIbHOM YPOBHE, TaK Ha3bl-
BaeMble «space law cases»'?, CBUIIETEIILCTBYET B
TIOJIB3Y TOTO, UTO HA 0aHHOM mane pasbumus KII
eocydapcmba 00cmamouHo ycnewiHo cnpabaswomes
C 3a0aueil «ynpabieHus puckamu» MexoyHapooHoil
ombBemcmBennocmu u, coombBemcmbBerno, 603HUKHO-
Benua MexOyHApoOHbLX cropoB.

B T0 ke BpeMsI HeOOXOIIMO OTMETUTB, UTO B
LIETIOM KOHUenyus «3anyckatoujee 20cyoapcmbo» He
6 noanon mepe coombemcmbyem cobpemenron KII.
Tax, HarprMep, CJI0XKHOCTY MOTYT BOSHUKHYTh
IIpY OIIpeieIeHN 3aIlyCKaoIero rocyiapcTba

° 67rocyaapcts-y4yacTHukoB. CtaTyccM.: URL: https://treaties.un.org/pages/ViewDetailsIII.aspx?src=TREATY&mtdsg_

no=XXIV1&chapter=24&Temp=mtdsg3&clang=_en

10 KaTeropusi «HenpaBUTENbCTBEHHOE OPUANYECKOE NIULIO» UCMOMb3YETCS B COOTBETCTBUM C TEPMUHOIIOrMel [Joroso-
pa Mo KOCMOCY, Npu 3TOM OHa COOTBETCTBYET CyObEKTY YaCTHOMO MpaBa ¥ MOXET MMEHOBATbCS! MHaYe.

1 MNMopp. npo ocobeHHocTH oTBeTCTBEHHOCTH B MKI cM.: [3. C. 363-371], [19. C. 363-371].

12 NoppobHee 0 npeLeaeHTax B 06/1aCT KOCMUYECKON AEATENBHOCTY CM., Hanpumep: [13. 221 c], AONONHUTENBHO
aHa/nM3 COOTBETCTBYIOLLEN CyAebHOMN NPaKTUKM B KaYeCTBE NOTEHLMANbHOrO UCTOYHMKA (hOPMUPYHOLLEICS OTpacsun
MEeXyHapoAHOro KOCMUYECKOro YacTHOro npaea cM.: [6. C. 164-167].
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B CJIy4ae 3aITycKa 13 OTKPhITOrO MOpSI VIV B OT-
HOIIIEHNI KOCMITIeCKOro 00beKTa, COOCTBEHHM-
KOM KOTOPOTO CTaJIO JIVIIO IIOf], €r0 FOPUCAVKIIN-
el B pe3ysIbTaTe NpHoOpeTeHys KOCMITYeCKOro
o0BeKTa y JInIia IO, FOPUCAVIKIIVIEN IPYTOro To-
cymapctsa. B 3Tov1 cBs31 MOXXHO ObUIO OBI 0Opa-
TUTb BHYMaHUIe Ha II0JIOKeHVe O «CyujecmbenHoi
U no0AUHHOU cBA3u» OIlepaTopa ¥ TOCyHapCTBa
no KoHBeHIIMI 10 peryampoBaHMIO OCBOEHVI
MUHepaJIbHbIX pecypcoB AHTapkTukmu 1988 r.,
C yCJIOBUEM ero pasBUTHs ¢ POpMyJIMpPOBaHN-
eM HeOOXOIVIMBIX KpUTePIEB [IJIsl COOTBETCTBIIS
crierndmke npenmera perysmposanus MKII,
" Ha 603MOXKHOCL 00NOAHEHUA NOHAMUA «3ANY-
cxkarouyee 2ocyoapcmbo» namoil kameeopuei: «20-
cydapcmbo, nod topucouxyuen Komopoeo Henpabu-
meavcmbennoe 10puduUeckoe AUYo ocyujecmbanem
UAU Op2aHU3yem 3anyck KOCMU4ecko20 00seKma uu
AbBasemcs e2o cobcmbeHHUKOM».

dakTideck BbllleyrioMAHyTas KonseHIys
00 orBercrBenHOCTM 1972 1. gBIdeTCS emuH-
CTBeHHBIM 13 11T orosopos OOH o kocmocy,
IIpelycMaTpUBaIOIIM  CHelMaIN3/POBaHHYTO
CUCTeMy paspellleHusi criopos. B Tom ciryuae
ecJIV TocyJlapCcTBaM He yJIacTcsl yperyIpoBaTh
IIpeTeH3y O KOMIIeHCAIVM 3a YIIepO Io Au-
IUIOMaTUUYeCcKM KaHajlaM, KaK 3TO ITpeycMo-
TpeHo cT. IX Konsennym 1972 r., cormacHo cT.
XIV B TeyeHwe rofja ¢ 1aThl, KOI/a rocy1apcTBo-
VICTell yBeJIOMJIAeT 3allycKarollee rocyJapcTBo,
YTO OHO MPEJICTAaBIIO JJOKyMeHTaIIIIO IO CBOe
IIpeTeH31M, 3aHTepecoBaHHbIe CTOPOHBI CO3/1a-
10T 110 TpeboBaHMIO 100071 13 HMX Kommccmio
II0 pacCMOTpeHMIO ITpeTeH3ui. Bompocs! cosa-
Hus Takovt Komuiccnn, ee pyHKIIMOHMpOBaHMS,
CVUIBI BBIHECEHHOTO €0 pellleHs, a TakKe pacxo-
I0B, CBS3aHHBIX C ee pabO0TOVI, ypery/IVipOBaHEL B
cr. XIV-XX Konsennym. B Teuenue npyx mecs-
11eB CIIOpsIIIVie CTOPOHBI Ha3HAYaloT 10 OTHOMY
ITpe/ICTaBUTeIIO, B TedeHVe YeThIPeX - COBMEeCTHO
BeIOMparoT npencefaresis Kommccvm. Ecam xe
CTOPOHBI He ITPVIXOMIAT K COTTIaCIO OTHOCHTEIIb-
HO HasHaueHWs IpeficeiaTets, Jobasi M3 HIUX
MoXeT o0paTuThcd K I'eHepajlbHOMY cekpeTapio
OOH, xoTOpHIN B TeUeHVe ABYX MecslleB Ha3Ha-
yaeT rpezicefiaTesrss. KoMmuccnst «ycraHaBivBaeT
000CHOBAaHHOCTb IIPETEH3MN O KOMIIEHC ATV
" olpesiesisieT CyMMy KOMIIeHCallMM, eCIyi OHa
IIO/IJIEXXUT BhblIIaTe». PellieHnie pekoMeH 1aTeIb-
HOTO XapaKTepa IIPYHMMaeTCs B FOAMYHbIVI CPOK
nocsie cosganms Komwmceny, 3a mckmodeHveM

cydaes, Korga KoMuccns npopyieBaeT JaHHBI
CPOK OOJIBIIMHCTBOM T'OJI0COB (IIPV TIOJTHOM CO-
craBe Komuiccum) 1 siBjisieTcss OKOHYaTe/TbHBIM
u 00s3aTesIbHBIM, €CIM CTOPOHBI IpeBapu-
TeJIbHO IPUIIUIN K coIacuio 00 3ToM. VIMeHHO
NOTEeHIIMaJIbHO peKOMeH/IaTeJIbHBIN XapaKTep
peliieHNs CHIDKaeT 3 eKTMBHOCTD ITpeLyCMo-
TpeHHOro KoHBeHIMet 00 OTBETCTBEHHOCTV
CITeIaIbHOTO MeXaHW3Ma paspelleHs ClIopoB
B obstacti K7I. ITpakTiike He M3BeCTHBI CIydan
cosganmst Komuccuy 1o paccMoTpeHMIo Iipe-
TeHsuit. bes yupexpaenva Komwicenm riperensis
Ha ocHoBaHVY KoHBeHITV 00 OTBETCTBEHHOCTV
ObUIa IperbsiBIIeHa JINIIb OTHAKB! - B 1978 T.
Kananon x CCCP B cBsi31 ¢ BblIa/leHVieM Paiyio-
aKTVBHBIX 3JIeMeHTOB Ha TeppuTopuio Kanaser
B pesyJibTaTe aBapuy ciyTHuKa «Kocmoc-954»
¢ simepHBIM peaktopoM Ha 6opTy. CCCP otBepr
3Ty HpeTeH3MIo, ITOCKOJIbKY He ObUIO IprYiHe-
HO MaTepMaJIbHOTO yIilepda CTPOro IO CMBICITY
oIpesiesieHsl TIOHATHS «yIiepba» o Konsen-
1ym. OfHaKo B pesysibTaTe AUILIOMATIYeCcKMX
nieperosopos CCCP B gyxe mobporit Bosm coria-
cwicst BosmectuTh Kanaze 50 % pacxofios 11o 1io-
VICKY M yHaJIeHUIO paJIVioaKTUBHBIX OTXOJIOB [3.
C.222;12. C. 211-212].

B To e Bpems: ciieflyeT OTMeTUTb, UTO Psf
nortoxeHnt KoHBeHIM 00 OTBETCTBEHHOCTV
BecbMa 3HaulMBl B KOHTEKCTe paccMaTpuBae-
MOTO BOITPOCa, a IMEeHHO: paclpocTpaHeHe ee
AeVICTBYSL Ha MeXIyHapOHble MeXITpaBUTe Ib-
crBeHHBle opraHmsanmy (ct. XXII); momoxexnne
0 TOM, UTO ITOJyIeXalllas BbIIUIaTe KOMITeHCallys
«OITpesiesIsieTCsl B COOTBETCTBIUN C MeX/TyHapoyl-
HBIM IIPaBOM ¥ ITPUHIIMIIAMY CITpaBeINBOCTH,
¢ TeM 4TOOBI 0OecrIeunTh BO3MellleHe yIepoa,
BOCCTaHaBJIMBarolllee <...> IIOJI0XeHWe, KOTO-
poe cytecTBoBasIo Obl, ecsit Ovl yirepd He ObUT
npudvHeH» (restitutio in integrum) (ct. XXII);
BO3MOXKHOCTh 3aK/IFOUeHMs y4JacTHMKaMM CO-
BMECTHBIX 3aIlyCKOB COIVIAIlleHUII O pacIIpe-
AelleHM MexXjy cobovi dpmHaHCOBBIX 00s3a-
TeJIbCTB, 110 KOTOPBIM OHM HeCyT COJIMAAPHYIO
OTBETCTBEHHOCTH (II. 2 cT. V)", uTo BHOCHUT sic-
HOCTb He TOJIbKO B (PVHAHCOBble OTHOIIEeHV
y4YaCTHMKOB COBMECTHBIX 3aITyCKOB, HO I I10JIO-
JKUTeJIbHO CKa3bIBaeTCsl Ha OIIpeJieIeHHOCTH I10-
JIOXKeHMs TTOTeHIIMaJIbHOTO roCcyapCTBa-MCTIia
Y BO3MOXKHOCTY IIOJTy4eHMsl M KOMIIeHCalluu
B MaKCUMaJIbHO KOPOTKMe CPOKW; a Takxe IIo-
JIOXKeHVe O TOM, YTO I'OCY/IapCTBO-MCTel] MOXKeT

13 Yawe Bcero B cornalleHusix npeaycMOTPEHbl MOMOXKEHUs, B COOTBETCTBUMM C KOTOPbIMU: pUCK Ha dase 3anycka
KOCMUYeckoro obbekTa HeceT rocyAapCTBO, OCYLLECTBASIOLEE 3anyCK UK C YCTaHOBOK KOTOPOrO OCYLLECTBASAETCS
3anyck; puUck Ha opbuTanbHoi base HeceT rocyAapCcTBO, OCYLLECTBASIOLEE KOHTPO/b Haj KOCMUYECKUM 06beKTOM;
obecrneynBaeTCs 3almTa npaB 3anycKaroLyx rocyaapCTs B Cllyyae NpUUMHEHMS yilepba NonesHomn Harpyskon apy-
roro rocyAapcrsa; obecneumsaeTcs 3awmTa npas rocyaapcrea, C TEPPUTOPUKM KOTOPOro OCYLLECTBSETCS 3anycK,
Korga AaHHOe rocyAapcTBO He NpUHUMaeT hakTUYeCcKoro yyactus B npoekte u ap. [15. C. 264]
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BO3/Iep>XaThCs OT MpeJTbsABIeHNs ITpeTeH31I Ha
ocHoBaHVV KoHBeHIM 11 «BO3OYINUTB VICK B CY-
Aax JvOO B aJIMVMHVCTPATUBHBIX TpuUOyHasiax
VIV OpraHax 3aIlycKarolero rocyjgapcrsa» (ofi-
HaKO OfTHOBpeMeHHOe IIpeJlbsBJleHNe IpeTeH-
311 Ha ocHoBaHVV KoHBeHIIMM 11 J1F00BIM VHBIM
obpasoM He paspertaercsi) (1. 2 cr. XI). JanHoe
IIOJIOKeHVe CBUJIeTeIbCTBYeT O IIPU3HAHWUM U
couetaHV B KoHBeHIVV ITyOIMYHO-ITPaBOBBIX
U IpaXXJaHCKO-IIPaBOBBIX MeTO/I0B KOMIIeHCa-
1y yiepoa.

OcraymbHple Tpu n3 T rorosopos. OOH
II0 KOCMOCY B KOHTEKCTe paspelleHNs CIIOpoB
IIpe/iCTaB/IA0T MeHbIMi mHTepec. Corarie-
HIe O CllacaHWV, BO3BpallleH! KOCMOHaBTOB U
BO3BpallleHn 00beKTOB, 3alTyCKaeMbIX B KOCMU-
yeckoe IpocTpaHCcTBO, 1968 1., kax 11 Konsentyisa
o perucrpauyit 1975 roga, v BoBce He cofiep Kar
CIIeIaIbHBIX HOPM I10 pa3spelleHNIo CIIOpOB.
CormameHne o JedTesIbHOCTV TOCY[apCTB Ha
Jlyne v npyrux HeOecHBIX Tertax 1979, He momy-
YyBIIIee IIVPOKOVI MOAIEePXKKI TOCyaapcTB', B
cr. 15 npegrycMaTpuBaeT MpoBefieHie KOHCYIIb-
TalVVi, aHaJIOTMYHBIX 110 pOpMe yCTaHOBJIeH-
HeM cT. IX Torosopa mo kocmocy. ITpunsaTere
pesormouysimu I'ereparibHom Accambrrert OOH
IIPVHIIVUIIBI, peryJIvpyolyie IpVKIIaIHbIe BUJIbI
KOCMITYECKOVI JIeSITeJIBHOCTI, cofeprKaT aHaIo-
I'VUHble 00I1IVie ITOJIOXKEeHVIS O TOM, UTO IIpefiMeT-
HBIe CIIOPBI Pa3pelaroTcs IOCPeiCTBOM IIprMe-
HeHMs ITPOIe/lyp MUPHOIO yperyIMpoBaHVs
criopos B coorBeTcTBUM ¢ YcrasoM OOH.

2.3. IIpeumywecmba apoumpaxHozo
ypezyaupobanus cnopob 8 odoaacmu KJI

6 pamxax cucmemst Ilocmosannoil nasamot

mpemeticko20 cyoa.

Kak ormewaer mpodeccop V3aberwta
I'.® Ounepukc-Beprroop, 044 uacmmozo cexmopa
KoCMuUeckoil  OesimeAvHOCIU  (paxkmutecky  eouH-
cmBernbiM  OeticmBeHHbIM  CHOCODOM — paspeutenis
MeK0YHapoOHblx copob abasemcs apbumpasx [10. C.

49]. B aTOm1 CB#1311 0COOBIVI MIHTEepec ITpefiCTaBIIAI0T
Dakyrvmamubroie npabuia apoumpaxHozo ypeayau-
poBanus c6A3aHHbIX ¢ KOCMUUECKOU 0eAMeAbHOCTbI0
cnopoB 2011 2. TTocmoanHou naiamsl mpemeicko-
2o cyoa" («[TITTC»). ITpaswwta 2011 1. ocHOBBIBA-
1oTca Ha ApOurpaxsoMm periamente IOHCU-
TPAJI2010 r. v JOIIOJIHUTEIIBHO OTPaKaloT OCO-
OeHHOCTI CIIOPOB, VIMEIOIIVX «KOCMUYECKVVI»
KOMITOHEHT ¥ OTHOCSIIIVIXCA K VICIIOJIb30BaHWIO
KOocMoOca TocyHdapCTBaMy, MeX/TyHapOgHBIMMU
OpraHV3aIVIsIMI M 9aCTHBIMY cyOBbekTamit. [Tpu
3TOM peayaupyroujue Bonpocs. npoyeccyasbHoeo xa-
paxmepa ITpabuaa onpedeserHbim 00pasom 00NoAHS-
10111 CLCIEMY MAMEPUALbHbIX HOPM, CO0ePKAUFUXCH
6 KonBenyuu 06 omBemcmbenrocmu 1972 e., B uact-
HOCTW, B BbIIIeyIOMAHYTOVI ctaThe XII, uTo Tak-
ke MOXeT ITpUBecTH, Kak oTMedaeT Ipodeccop
M. BwuibsiMC, K CHVDKEHUMIO PUICKOB IBOVIHOIO
B3bICKaHMS I HEIIPaBOMEPHOTO IIOVICKA «YI00-
Hov» ropucaykimm («forum shopping») [21. C.
1040]. ITpuugarme [TpaBt sBIIsI€TCS UCKITIOUN-
TeJIbHO JO0OPOBOJIBHEIM, OHM VIMEIOT TMIOKITI Xa-
paxTep, He VICK/IIOYaeTCsl 1 BO3SMOXKHOCTb VIX 13-
MeHeHsI COITIaCHO JIOTOBOPeHHOCTV CTOPOH (I1.
1. ct.1). ITpunsitue [TpaBwl npepirornaraeT oTkas
OT J1000T0 ITpaBa Ha IOPVUCAVKIIVIOHHBIV MMMY-
HUTeT B OTHOIIIEHNI PacCMaTpUBaeMOro CIriopa,
IIpY 3TOM OTKa3 OT MMMYyHUTeTa B OTHOIIEHUM
VICTIOJTHeHMs apOUTPakHOTO pellleHNs JI0JDKeH
ObITH IpsiMO BBIpaXkeH (II. 2 cT. 1). CTopoHbI Ha-
IIPSIMYIO y4YacTBYIOT B IIpOIie/lype HasHaueHVs
apOuTpos®® (ct. 7-10) COBMECTHO C KOMIIETEHT-
HBIM OpraHOM, KOTOPBIM, COTJIACHO CT. 6 SIBJIIeTC
I'enepanbHeni cexperaps IITTC (B 3TOM acrek-
Te MpOoCIIeXMBaeTcs OIperie/leHHas Iapaulesb
B HasHadyeHMM wieHoB Komwmccnm mo paccmo-
TPEHMIO TIpeTeH3it IIpu y4acTum I'eHepaibHO-
ro cekperapst OOH). CorynacHo ct. 16 ITpasw,
CTOPOHBI, HACKOJILKO 3TO JOITYCTMMO ITpVIMeHN-
MBIM ITPaBOM, OTKa3bIBAIOTCS B TIOJTHOM oObeMe
OT ITpaBa MpebsABIeHNs VICKOB apOouTpaM Wi
JIFOOBIM JIMIIaM, Ha3HaYeHHBIM apOuTpaXHBIM

1418 rocynapCTB-y4acTHMKOB N0 COCTOSHMIO Ha 10 Mas 2018 r., cpeamn KOTopbIX HET HK Poccum, Hu CLLA. CtaTtyc cM.:
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXIV-2&chapter=24&clang=_en

15 TekCTbl MPUMHLMNOB, a Takxe BCeX Apyrnx uctodHnkoB MKI, paspaboTaHHbix B pamkax OOH cM.: MexayHapoa-
Hoe KocMuueckoe npaBo: [lokyMeHThl OpraHusaumm O6beanHeHHbix Hauwmii. OOH. Hbto-Mopk. 2017// Ook. OOH
ST/SPACE/61/Rev.2. URL: http://www.unoosa.org/res/oosadoc/data/documents/2017/stspace/stspaceblrev_2_0_

html|/V1703166-RUSSIAN.pdf

16 PCA Optional Rules for Arbitration of Disputes Relating to Space Activities. URL: https://pca-cpa.org/wp-content/
uploads/sites/175/2016/01/Permanent-Court-of-Arbitration-Optional-Rules-for-Arbitration-of-Disputes-Relating-to-

Outer-Space-Activities.pdf

7 MINTC — MeXnpaBUTENbCTBEHHAs OpraHM3aLmsi, y4acTHUKaMM KOTOPOW No cocTosiHMio Ha 10 Mas 2018 r. saensieTcs
121 rocypapcrso. URL: https://pca-cpa.org/en/about/introduction/contracting-parties/

18 CM. cneumanbHbli Cnvcok apbuTpoB, NOAroTOBMEHHbIN [eH. CekpeTapem MIMTC Bo ucnonHeHuwe n. 4 ct. 10 MNpasun
cM.: URL: https://pca-cpa.org/wp-content/uploads/sites/175/2016/01/Current-List-Annex-4-SP-Outer-Space-ARB-

update-20180320.pdf

CneumanbHbIM CMMCOK Hay4HbIX 3kcnepToB (n. 7 cT. 29 Mpaeun) cM.: https://pca-cpa.org/wp-content/uploads/
sites/175/2016/01/Current-List-Annex-5-SP-Outer-Space-EXP-update-20180320.pdf
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CyIOM, Ha OCHOBaHWV KaKOTO-TIMOO MIeVICTBISA
VWIV yHyllleHus: B oTHoIeHun apourpaxa. [To
CpaBHEHMIO C aHaJIOTMYHBIM II0JIOXeHMeM Pe-
mamenTa JOHCVITPAJI B Havarte ct. 16 ITpaswt
OTCYTCTBYeT BbIpakeHMe «3a UCK/II0YeHeM Ha-
MepeHHO MPOTMBONPABHLIX JericTBui». [Ipu-
HIMMas BO BHMMaHVie BO3MOXXHOCTb KBaJIdKa-
LIV CTOPOHAMM ITPAKTYeCKV JIFOOBIX IeVICTBIAVL
11 Oe3ievicTBUV B KauecTBe «HaMepeHHO IIpOTH-
BOIIpaBHBIX», Pefakiio cT. 16 [TpaBmt MoxHO
paccMaTpuBaTh B KadecTBe CIIOCOOCTBYIOIIEVI
Oonee 3¢eKTMBHOMY paspelleHnIo CIOPOB.
BaxHOVI 0COOEHHOCTBIO B CpaBHEHNN C OOIINM
peKoMeH/1aTeIbHbIM XapakTepoM perieHnv Ko-
MVCCHM IO paccMOTpeHMIo ITpeTeHsuit 1o Kon-
BeHIIMM 00 oTBeTcTBeHHOCTM 1972 T. siByIsieTcs
TaKXKe TO, UTO Bce apOdumpaxHvle peuieHus A6aawom-
CSL OKOHUAMEALHBIMU U 00A3AMeAbHbLMU 045 CHIOPOH
U 1100AeKAM He3aMeOAUMeAbHOMY UCNOAHEeHUIO (T1. 2
ct. 34 ITpaswt). Eitie oHO Ipevmy11iecTBo — BO3-
MOXXHOCTb COXpaHeHVsl KOHPWUIIeHIMaIbHOCTU
B OTHOIIEHMN KaK CIyIIaHu 110 JeiTy (1. 3 CT.
28), Tak 1 apOuTpakHOro pemieHys (L. 5 cT. 34).
Bostee Toro, cTopoHBI MOTyT BBIOMpATh IpaBoO,
IIpUIMEHNMOe K CyIIlecTBy criopa (cT. 35).
[TpevmMy1iiecTBOM MOTEHIIMAIBHOTO PaccMo-
TpeHMs clIopos Ha ocHosanuu IIpaswwr 2011 .
ABJIeTC U BO3MOXHOCTb  IlapajUIeJIbHOro
npuHatid DaxynbratvBabiX Ipaswi [INITC
JUIA CJIefICTBEHHBIX KOMWCCUI TI0 yCTaHOBJIe-
HUIO (PaKTOB, BCTYNMBIINX B Wiy 15 mexkabps
1997 r.”. IlpuHMMas Bo BHMMaHMe CIIeHUKY
KOCMWYECKOVI JIeTeJIbHOCTH, Dechpucmpacnioe
u Hesabucumoe ycmanoBaenue pakmob moxem He
moAvKo npubrecmu scHocms 6 paccmompenue cno-
PO, HO U OasKe UCKAIU U HAAUYE COPHOLL CUMYa-
UL, YTO MOXeT OBbITh, B TOM UICIle, aKTyaJIbHO B
KOHTeKCTe ITpo0sIeMbl 3aCOpeHVIs OKOJIO3€MHOI'O
KOCMM4YecKoro IrpocrpaHcrsa. Ilpasmia 1997 r.
OBUIV TIPVHATHL B PasBUTVIE COOTBETCTBYIOIIVIX
obmx mooxeHMy ['aarckmx KOHBEHIMI O
MUPHOM pellleHn MeXTyHapOIHbIX CTOIKHO-
BeHMI 1899 1 1907 rT. 11 mpeacTaBIIsAoT cobov
rOTOBBIE K IIPVIMEHeHIIO CTOPOHaMV ITpoliefTy p-
Hble HOpMBL I Tpy1 5TOM BO3MOXHOCTE IPUHATSA
I[TpaBwu1 He 3aBUCHT OT y4acTus B 'aarckmx KoH-
BeHIAX. [To 0BGorOIHOMY COITIacHIo CTOPOHEI
MOI'YT YUYpPe[IUTh CJIe[ICTBeHHbIe KOMVCCUN I
yCTaHOBJIeHMs (PaKTOB, B OTHOIIEHWUW KOTO-
PpBIX OHM MMeloT pasHomtacus (cT. 1 n 2 ITpaswt
1997 r.). CropoHEI cBOOOIHBI B Ha3HAUEHVIVI Wie-
HOB CJIe[ICTBEHHBIX KOMyccuii (cT.4), TakuM oOpa-
30M, IIPMMEHUTEJIbHO K yCTaHOBJIEHMIO (PaKTOB
B 00JIaCTV KOCMWUYECKOVI HedTeIbHOCTI BBIOOP
MOXKHO CJIeJIaTh M M3 CIVICKa Hay4HBIX 3KCIlep-

TOB, oITpefiesieHHoro coryiacHo I pasmiam 2011 r.
EcrectBenHo, uro u Ilpasmwiammu 1997 r. nipen-
YCMOTpeHO II0JIOKeHMe 0 KOHUIIeHIMaIbHO-
ctn (ct. 10). D1 1 pan Opyrux npenMyIiecTs
cuctemsl TITITC BbImessioT e u3 Beex Opyrux
CYIIIeCTBYIOIINX CPeICTB paspelleHnN CIIOPOB,
cBa3aHHBIX ¢ KT,

Boree Toro, @axyvmamubrvie npabusa 2011 e.
ONMUMANLHO OMPAXKAIN MeHOeHYUU KOMMepYUa-
ausayuu KII v, xak orMeuaer npodeccop Ile-
Tep SIHKOBMY, B COBOKYITHOCTM C HEKOTOPBIMM
APYIVIMI VIX MOXKHO pacCMaTpVBaTh B KauecTBe
3J7IeMeHTOB MeX/TyHapOJIHOTO YaCTHOTO ITpaBa B
nanHom obnact. Hekoropele asTopsl [Cm. 22.
C. 70-83] B 9TOM KOHTEKCTe MPUBOJAT JI0BOIBI
B T10JIb3Y CTAHOBJIEHVSI MeXKIyHapPOIHOIO YacT-
HOT'0 KocMyrdecKoro Itpasa [14. C. 26].

3aksTroueHme

Taxum oOpasom, mpoaHaIM3MPOBaB OCHOB-
Hble MeXaHVI3MBI, IIPVIMEHVIMBIE K pa3peleHo
criopos B oOmacty KJI, MOXXHO OTMETUTB oIpe-
IeTIEHHYIO NputuHHO-c1e0cmBenHyo B3 mexoy
00BeKMUBHO  HeoCamouHotl  paspadomanHoCHIblo
U e0UHOTL C02AAC0BAHHOT CIPYKIMYPHOCHIbIO CHEYU-
ANbHOU MEKOYHAPOOHO-1paBoBoil cucneMbl paspelie-
HUA CNOpoB U cA0XKHOCTIbIO OnpedeeHiis OelicinBen-
HbIX MeXaHusMoB paspeuienus maxoboix 6 6udy paoa
¢haxmopob, BKITIOUas:

- KPYT CTOPOH IOTeHIMaJIbHBIX CIIOPOB,
VI3HAYaJIbHO CpeIy KOTOPBIX pacCMaTpPVIBAIIVCh
JIVIIIIB TOCYAAPCTBA, MO3IHee MeXIyHapOIHbIe
MeXIIPaBUTeIbCTBEHHbIe OpraHM3aIyy, B II0-
CJIeTHIOIO OYepesib YacTHbIe CyOBeKTHI (Fopuiy-
yecKye 1 pv3raecKe JINIa);

- IpeAriouTeHNe YperyIMpoBaHMIO CIIO-
POB AUIUIOMATIYECKMMI CIIOCO0aMI1;

- BbICOKMeE (PaKTOPBI prCKa KOCMITIECKO
IeSTeJIbHOCTY, KOTOPBIE IIPVIBEJIV, B YaCTHOCTW,
B paMKaX MeXITyHapOIHBIX KOCMIYECKIX IIPO-
eKTOB (Ha YpOBHe yJaCTHMKOB pa3/INIHOIO Xa-
pakTepa) K TOTpeOHOCTI BKITIOYATD HOA0KEHUA O
B3aumnom omkase om npedvabens mpebobanutl 06
ombemcmbenrocmu APYT K JPYTy C JI0JITOCPOY-
HOV I1eJ1bI0 BO3MOXXHOCTV peaJIn3aliii IIPoeKTa
(Tak Ha3bIBaeMble «OTOBOPKM O B3aVIMHOM OTKa-
3e OT OTBETCTBEHHOCTM);

- UIOXKHOCTb Pa3pabOTKM CITeIVabHBIX
MeXIyHApOIHBIX MeXaHW3MOB pa3pelIeHVs
CITOPOB 00s13aTEIBHOTO XapaKTepa B KOHTEKCTe
xapakTepHovt 4epThl coBpeMeHHoro MKII, pas-
BUBAIOIIErOCS. ¢ MOMEHTa IPUHSTHS ITOCIIeNI-
Hero m3 nsaTu goropopos OOH mo kocMocy B
OCHOBHOM B (popMe pesororyi ['eHepasibHOM
Accambrren OOH, kak w3BeCTHO, VIMEOLINX

19 PCA Optional Rules for Fact-finding Commissions of Inquiry. URL: https://pca-cpa.org/wp-content/uploads/
sites/175/2016/01/Permanent-Court-of-Arbitration-Optional-Rules-for-Fact-finding-Commissions-of-Inquiry.pdf
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PeKOMeHTIaTe/IbHBIV XapaKTep; M psifia APyTuX
CMeXHBIX (PaKTOPOB.

C mpyroit cTOpOHBI, HEOOXOIVIMO OTMETUTB,
uTo faxe ecsiv B pamkax MKII nmoka He ymanoch
paspaborare CKCPC, 3T0 He MelaeT rocymap-
CTBaM ¥ IPYIVIM CyOBeKTaM OIIPaThCs Ha KOM-
naexcHblll 100x00 6 Bvibope u Bo3moxHOM couema-
HUY OeticmBerHblx cpedcmb, mexanusmo8 u npoye-
oyp pazpewienus cnopob 6 obaacmu KII.

Tax, Hampumep, c npoyedypHoil mouxu 3pe-
HUA ppexmubnvivm npedcmabisemca npumeHeHue
[Ipabua 2011 e. u 1997 e., TIpemOCTaBIISIONIINIX
TaKKe BO3MOXXHOCTVI COUeTaHVs apOUTpakHOM
VI CJIETICTBEHHOVI IIPOLIeTyPhl B paMKax eqyHO
cucremsl I IITTC mpumenmnrensro x K1, ¢ mame-
puasvroi — Hopm u npunyunob MKII, nayuonarvro-
1npaboBuix Hopm (B OTHOILIEHVISIX YACTHBIX CyOBeK-
TOB), a TAKXKe HOpM U NPUHUUTOB MeKOYHAPOOHO20
uacmHoeo npaba.

B To Xe BpeMsi BO3MOXHOCTI 3PPeKTIBHO-
ro MpVIMeHeHMs ¥ COYeTaHMs CYIeCTBYIOIIVX
CPeJICTB ¥ MeXaHWM3MOB paspellleHs CIIOPOB
He VICK/IIOYAlOT aKTyaJIbHOCTY IIPOTrPeccMBHOIO
passuTyss MKII B sToM Hanpasiennit. Kak otme-
vaeT rpocdeccop IOpun Muxartosia Kostocos,
MeX[TyHapoHOe ITpaBo I10 CYIIEeCTBY SBJISeTCs
OTpakeHVeM COBPEMEHHOI'0 COCTOSTHVIA MEX/Ty-
HapOJIHBIX OTHOIIIEHN1, KOTOPBIe, €CTeCTBEHHO,
IIOCTOSHHO MEHSIIOTCS ¥, COOTBETCTBEHHO, pU-
BOZIAT K IOSIBJIEHUIO HOBBIX, TPeOYIOIINX aJleK-
BaTHOTO ITPaBOBOTO PeryJIMpOoBaHs, BOIIPOCOB
[17. C. 205]. B KOHTeKcTe BBIIIEYTIOMAHYTBIX
tengeHuy pasputra K n MKII, moxno
IIPeIIIOIOXUTb, YTO Ha OITpesieJleHHOM 3Talle
rocyapcTBa MOTYT IIPUWTH K HEOOXOIMMOCTI
IIPeIIIOYTUTETbHO JOTOBOPHOTO COIJIacOBaHMIA
CKCPC B obmactm K/I.

Cmamua nodzomobaena 8 pamxax epanma MITMUMO MW Poccuu na Bvinoanenue HayuHolx pa-
0om mo1006imu uccredoBameramu nood pykoBodcmbom doxkmopob nayx.
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UGENT INTERNATIONAL LEGAL ISSUES OF SETTLING DISPUTES
IN THE FIELD OF SPACE ACTIVITIES

Introduction. International space law (“ISL”)
does not provide a specialized coherent system of
dispute settlement (“SCSDS”). Up to now the ab-
sence of such a system has had no negative impact on
development of either ISL, or space activity (“SA”),
however this fact does not exclude the necessity of
elaboration of SCSDS. The article analyzes factors
potentially influencing increase in the number of
space related disputes, methods of “risk manage-
ment” of occurrence of disputes, as well as existing
general and sectoral dispute resolution mechanisms
applicable to space activities within the context of
specific features of ISL.

Materials and methods. The theoretical back-
ground of this research consists of works of distin-
guished scholars and specialists in ISL as well as ma-
terials of diverse conferences on ISL. The analytical
framework includes the UN Charter, the UN treaties
on outer space, relevant UN GA resolutions, as well
as the Permanent Court of Arbitration optional rules
of 1997 and 2011. The research is based on methods
such as formal logic, including analysis, synthesis,
analogy and modeling, as well as systematic, com-
parative and interpretation.

Results. Following the analysis, it is found that:
1) specific features of ISL, including the existence of
unsettled legal issues, as well as the trends in the
SA development directly impact the increase in risks
of occurrence of international disputes; 2) although
specific features of responsibility and liability in ISL

can impact the increase in the number of disputes,
on the one hand, on the other - cumulatively they
contribute to prevention of potential disputes; 3) at
the present stage effective application and potential
combination of the existing means of dispute resolu-
tion may lead to finding of new means that might be
able to fill in the legal vacuum created by the absence
of SCSDS in ISL.

Discussions and conclusion. To reduce risks
of dispute occurrence and effective resolution of the
existing disputes the following conclusions and rec-
ommendations are provided on: 1) the primary ne-
cessity of regulation of the unsettled issues of ISL; 2)
the determination of methods of “risk management”
of the dispute occurrence in the context of the specific
features of ISL; 3) the use of the PCA dispute reso-
lution system that allows taking into account both
the specific features of the contemporary SA and the
necessity of its coherent legal requlation, as well as
effectively using and combining diverse means of
dispute resolution, in particular, establishment of
fact-finding commissions of inquiry; 4) in the longer
term — the necessity of establishment of SCSDS on
a treaty basis.

Mariam Yusbashyan,

Candidate of Science (Law), Senior Lectur-

er, Department of International Law, MGIMO-
University under the MFA Russia.
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Introduction. The article explores the evolution of the global economic system in
the context of economic theories developed by Smith, Keynes, and Friedman and the
impact of propaganda on that evolution.

Materials and methods. The study used both General scientific and traditional
methods used in political science and Economics.

Research result. The influence of propaganda is evidenced by the uprise of the
Keynes-Bernays model in the middle of the 20" century, followed by the neo-economic
model the beginning of the 21 century in which propaganda is dominating. In this
model supply and demand, as well as value added, quotations, prices, etc. are created
by the flows of information. Furthermore, the article introduces the “rule of four parts”
which is characteristic of the modern labor market in developed countries. The data
about the newest computer technologies in propaganda lead to the conclusions on its

new potential in politics and economics.

Conclusion. The authors postulate the synergy between propaganda and economy,
a phenomenon which requires further research.

relationship of state and economics with
the aim to explain and refine an economic
system they knew. Though these studies are
important they did not constitute political econ-
omy as a separate science. Political economy as
a science emerged in the late 18" century due
mainly to the work of Adam Smith.
It should be noted that up to the 19* century
most of national economies developed due to
appropriation of the lion’s share of value cre-

E ;ince the ancient times researchers studied

ated by working masses including slaves. The
theocentric paradigm dominated over the soci-
ety and science. In 1776 Adam Smith published
the study that was recognized by economists as
fundamental. In this study Smith announced
the let-alone principle as the basic, fundamen-
tal principle. Its essence lies in fact that there
was no need to regulate the market with pro-
tectionist, customs, or grant measures and laws;
moreover, attempts of such regulation even
produced adverse effects. Since all components

* Mikhail Koshmarov, PhD in Technical Sciences, Director for development of innovative technologies at the Russian

Social and Public Center Foundation
ORCID ID: 0000-0001-6166-5186
mk69@yandex.ru

** Alexey Trubetskoy, PhD in Psychology, President of the Russian Social and Public Center Foundation

ORCID ID: 0000-0002-4309-4137
alexeytrubetskoy@gmail.com

60

MpaBo n ynpasneHue. XXI Bek



K BOMPOCY O CUHEPTMN 3KOHOMWKKM 1 MPOMATAHADI

of economy are, in fact, communicating vessels
an artificial increase of pressure on one vessel
is always made up with change of pressure in
other vessels.

Nevertheless, according to A. Smith, a sov-
ereign (either a ruler or a state) has a number of
indispensable duties: protection of nation from
other nations’ aggression (defense), protection
of “every member of the society from the in-
justice or oppression of every other member of
it” [15. C. 915]. The state also has to provide for
courts, roads and for “supporting the dignity
of the Sovereign” [15. C. 1088]. The market will
settle and adjust everything else.

Smith also assumed that the faith in God (in
addition to courts) would secure humanity and
justice of such system. Smith meant the Church
of England worshipers’ rectitude and integrity.
Dominical sermons in those times were one of
the propaganda main leverages and means of
social compliance maintenance. This system
was based upon the “wealth is granted by the
God” axiom. This axiom was one of the prin-
cipal results of the Reformation started in 1517
with the Ninety-five Theses put forward by
theologian Martin Luther.

By the times of Adam Smith the capitalist
Protestant ethics had not only defeated the feu-
dal Catholic ethics in Great Britain in the Old
World but was also exported to the British colo-
nies in North America that would soon become
the US, to Canada and later on to other British
domains where British colonists settled (Austra-
lia, New Zealand). At those times faith in God,
public morality and rectitude were matters of
course and prosperity or welfare was taken
as the evidence of integrity: “But in the pres-
ent times, through the greater part of Europe,
a creditable day-labourer would be ashamed
to appear in public without a linen shirt, the
want of which would be supposed to denote
that disgraceful degree of poverty which, it is
presumed, nobody can well fall into without ex-
treme bad conduct” [15. C. 1168].

However the Christian commandments and
values of European civilization did not apply to
slaves. Anglo-Saxon colonial policy was ratio-
nal and cynical. Comparing government in dif-
ferent colonies Smith notes an abyss that existed
between colonies in America and India. Using
the examples of Sweden, the Netherlands, Den-
mark, France, Spain and Portugal Smith dem-
onstrates that transfer of government functions
to a company that enjoys right of monopoly
trade brings about disastrous consequences.
“The government of an exclusive company of
merchants is, perhaps, the worst of all govern-
ments for any country whatever.” [15. C. 752].

And, vice versa, in countries where “The au-
thority of this assembly overawes the executive
power” [15. C. 772] colonies flourished: “All the
different civil establishments in North America
<...> did not, before the commencement of the
present disturbances, cost the inhabitants above
£64,700 a year; an ever-memorable example at
how small an expense three millions of people
may not only be governed, but well governed”
[15. C. 757].

In the same treatise Smith writes about gov-
ernment of India: “It is a very singular govern-
ment in which every member of the administra-
tion wishes to get out of the country, and con-
sequently to have done with the government as
soon as he can, and to whose interest, the day
after he has left it and carried his whole fortune
with him, it is perfectly indifferent though the
whole country was swallowed up by an earth-
quake.” [15. C. 850]. A bit earlier Smith notes:
“Upon other occasions the order has been re-
versed; and a rich field of rice or other grain has
been ploughed up, in order to make room for a
plantation of poppies; when the chief foresaw
that extraordinary profit was likely to be made
by opium.” [15. C. 845].

As it is commonly known, such business ac-
tivity of the East India company led to the “Ben-
gal famine” that has gone down in history due
to its unprecedented scale. Perhaps, it should be
added that opium grown in India was intended
not for England but for China where number
of drug addicts at some moment reached the
critical for Chinese statehood threshold and led
to the Opium Wars in the 19th century. “But a
company of merchants are, it seems, incapable
of considering themselves as sovereigns, even
after they have become such. <...> Their mer-
cantile habits draw them in this manner, almost
necessarily, though perhaps insensibly, to pre-
fer upon all ordinary occasions the little and
transitory profit of the monopolist to the great
and permanent revenue of the sovereign.” [15.
C. 846-847].

During subsequent 150 years economy
transformed: machinery gradually replaced
labor of craftsmen, casual workers and slaves.
Speed of information and money transfers in-
creased considerably with advent of radio and
telegraph. Theocentrism was replaced not with
anthropocentrism but with ethos of capitalism.
As German sociologist Max Weber justly noted,
Benjamin Franklin’s message was not to the glo-
ry of God but to the glory of industry, sincerity
and frugality. Propaganda has also undergone
qualitative changes: responsibility for the pub-
lic accord has stopped to be the sole care of state
and church. Big private companies have created
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hundreds private newspapers for audience that
increased manifold and new information realm
where the force of gravity was created not by
authority and church but by capital has been es-
tablished. But the printed word still remained to
be luxury: first of all, not everyone was literate,
secondly, people often had no time for reading
and analyzing what they read.

By the early 20™ century changes in econo-
my and Weltanschauung built up contradic-
tions that led to the WWI and demise of four
empires: Russian, Austro-Hungarian, German
and Ottoman empires. Though the US had one
of the biggest economies of the world (in po-
litical terms the US was still a secondary power
at the beginning of the 20™ century) America
could not stay on the sidelines of the greatest
world repartition. Having chosen the right mo-
ment the US joined the war in April, 1917, and
began its most expedient military campaign.

A tremendous propaganda work had to be
done to that end because Americans were reluc-
tant to go and die in Europe. In 1916 Woodrow
Wilson, the future Laureate of the Nobel Peace
Prize, was re-elected for the second term only
due to his promise not to join the war.

Walter Lippmann, the winner of two the Pu-
litzer Prizes, was a direct participant of those
events. In his book “Public opinion” (1922)
Lippmann bears witness: “A rough estimate of
the effort it takes to reach «everybody» can be
had by considering the Government's propa-
ganda during the war. Remembering that the
war had run over two years and a half before
America entered it”, yet many Americans were
still indisposed to intervention into the war. In
the same book Lippmann wrote: “Mr. Creel had
to assemble machinery which included a Divi-
sion of News that issued, he tells us, more than
six thousand releases, had to enlist seventy-five
thousand Four Minute Men who delivered at
least seven hundred and fifty-five thousand,
one hundred and ninety speeches to an ag-
gregate of over three hundred million people.
Boy scouts delivered annotated copies of Presi-
dent Wilson's addresses to the householders
of America. Fortnightly periodicals were sent
to six hundred thousand teachers. Two hun-
dred thousand lantern slides were furnished
for illustrated lectures. Fourteen hundred and
thirty-eight different designs were turned out
for posters, window cards, newspaper adver-
tisements, cartoons, seals and buttons. The
chambers of commerce, the churches, fraternal
societies, schools, were used as channels of dis-
tribution” [10. C. 46-47].

This titanic work produced the excellent re-
sult: Americans were successfully seduced to

joining the WW [ in result of which the US as
a winner state got everything: having suffered
minimum casualties the USA gained economic
dominance and attainment of super-power sta-
tus.

After the war one more very important event
happened. The event has changed the world for-
ever. The radio broadcasting opened the Pan-
dora’s box in the 1920s. By the 1930s it turned
out that radio could easily mould nations into
tribes. Irrespective of literacy or leisure time ev-
ery person became an object of propaganda.

Edward Bernays, a farther of propaganda (he
developed the major part of perennial propa-
ganda principles and introduced them) was one
of the principal masterminds in G. Creel’s Com-
mittee on Public Information established by the
US government. In 1928 Bernice published his
manifesto “Propaganda”. In this work Bernice
set forth principles of public governance.

Later on,in 1936 John Maynard Keynes, upon
analysis of experience that had been accumulat-
ed from times of Smith to the 1930s, developed
his own “The General Theory of Employment,
Interest and Money”. In this work Keynes pro-
claimed that the principal evil of contempo-
rary society was its “failure to provide for full
employment and its arbitrary and inequitable
distribution of wealth and incomes” [9. C. 372].
Keynes criticized the open market and suggest-
ed restricting stock-exchange dealers, organiz-
ing “euthanasia” of rent-seekers and therefore
breaking yoke of the capital [9. C. 376].

Further, Keynes offers, with use of a single
emission center, to regulate hydraulic system
of economics (quantity of money, employment,
population’s preferences to consumption, sav-
ing and investment) interconnected through
multipliers (its values are “function of their
psychological propensities” [9. C. 117] by virtue
of the sole tool, i.e. rate of bank interest.

The following important moments should
be emphasized here. First, the laissez faire prin-
ciple was replaced with its antithesis: in fact,
Keynes imposed on state the duty to regulate
economy. Second, Keynes considers all eco-
nomic parameters mentioned above from the
standpoint of mass psychology. He notes in
passing: “With normal psychological supposi-
tions, an increase in employment will only be
associated with a decline in consumption <...>
as the result, for instance, of propaganda in
time of war in favour of restricting individual
consumption” [9. C. 117]. And further Keynes
writes: “[T]he enlargement of the functions of
government, involved in the task of adjusting to
one another the propensity to consume and the
inducement to invest” is “the only practicable
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means of avoiding the destruction of existing
economic forms in their entirety” [9. C. 380].

Works of Keynes and Bernays have taken
understanding of propaganda’s influence to
a new level. Macroeconomics’ dependence on
mass psychology has become ostensible. After
the WWII the victorious countries (except the
USSR) started to implement the principle taken
from the dystopian novel “Brave New World”
by Aldous Huxley. The principle reads: “End-
ing is better than mending; the more stitches,
the less riches”[7. C. 64]. Relying on postulates
set forth by Bernays and Keynes, the Western
countries began to implement the political-eco-
nomic model of the consumer society that lives
on credit for a greater part of its life. The public
has become a constructible product and demo-
cratic elections have become the indispensable
part of consumption.

The meaning of social pact has been ex-
pressed in formula: cradle-to-grave consumer
credit in exchange for loyalty. It has been of-
fered to pay for comfort and quality of life. Al-
though such contract was fraught with a danger
of losing a part of civil liberties (that is exactly
what happens today) propaganda in this con-
struct still works to the benefit of majority in-
sofar as the post-war population grew and its
welfare increased. From standpoint of technol-
ogy, such model became possible only due to
radio and television turning into Mass Media.
The tool kit remained to be the same as it had
been in times of John Brown, the anti-slavery
campaigner: formation of a myth, selection
of communication channels and financing it-
eration of a myth until it becomes a proverbial
truth [16. C. 15].

Having revised his appraisal of mass manip-
ulation as “an important element in democratic
society”, in 1947 Bernays arrived at a conclu-
sion that “the engineering of consent is the very
essence of the democratic process” [3. C. 114].

In real life the old world economic system
dismantling and the new economic system
building turned out to be the global results
of war. Supranational structures (UN, World
Bank, IMF) have been established and, in their
turn, these institutions have developed the
global economic model.

Thus this model known as the Washington
Consensus implies that other countries (they
are called developing countries) would remain
to be raw material donors forever. Develop-
ing countries are doomed to be not competing
economies but market outlets. This consensus
maintained standards and rules demanding
from every newly joining national economy to
comply certain procedure. The procedure in-

clude appraisal of a national economy and the
mandatory ranging of this economy pursuant to
the developed countries” standards. Supremacy
of the new system has complemented improve-
ment of stock tools in a way that allows control-
ling raw materials prices and having a chance
to canalize unmarketable goods through mech-
anisms of crises. TV and all-powerful movie
industry that formed new values, principles,
rules and models of behavior have been added
to mass media.

By the early 1980s in connection with massive
introduction of computers the economic system
became more complex and underwent so mas-
sive and profound upheavals that changes in
law systems of principle stakeholders were also
required. Politicians of new generation came
into power. In the 1980s Reagan, Thatcher,
Hawke and Mulroney replaced the state con-
trolled symbiosis of economy and propaganda
(we call this model the Keynes-Bernays model)
with its neo-liberal antithesis the main charac-
teristic of which is deregulation of economy
pursuant to prescriptions of Milton Friedman
and von Hayeck. From that moment onwards
the US foreign policy has been harmonized with
foreign policy of the British Commonwealth
core states in order to bring end the cold war
and thereby the “end of history” closer.

It is important to emphasize other conse-
quences of the Keynes-Bernays model replace-
ment with the neo-liberal model: deregulation
of banking sector that occurred in 1987-2006,
the great increase (more than to 360:1 ratio)
proportion of top manager payments to rank-
and-file employees” wages that has brought
about class divide in the developed countries
and emergence of army of hardcore poor who
get allowances and welfare in these countries.
Extraterritorial laws (anti-drug, anti-terror,
anti-corruption and tax laws that enshrined the
developed countries governments right to ar-
rest, judge and punish citizens of other coun-
tries and as well as to carry out military opera-
tions in any point of the world, where ever it
may be.

Milton Friedman, the theoretician and apol-
ogist of neo-liberalism, the maker of the shock
therapy doctrine and Margaret Thatcher” idol,
wrote in his book “Capitalism and Freedom”
(1962): “To the free man, the country is the
collection of individuals who compose it, not
something over and above them. He is proud of
a common heritage and loyal to common tradi-
tions. But he regards government as a means,
an instrumentality, neither a grantor of favors
and gifts, nor a master or god to be blindly wor-
shipped and served. He recognizes no national

N02(47)/2018

63



YMPABJIEHUE: TPOBJIEMbl U MEPCMNEKTWBbI

goal except as it is the consensus of the goals
that the citizens severally serve. He recognizes
no national purpose except as it is the consen-
sus of the purposes for which the citizens sever-
ally strive” [5. C. 2].

It can be said that the “monopoly of mer-
chants” would be the ideal state for Friedman:
an aggregate of individuals instead of the na-
tion and consensus of interests instead of the na-
tional idea. In the same book Friedman writes:
“Few trends could so thoroughly undermine
the very foundations of our free society as the
acceptance by corporate officials of a social re-
sponsibility other than to make as much money
for their stockholders as possible” [5. C. 133].

Critic of neo-liberalism American philoso-
pher Noam Chomsky wrote in his article “Neo-
liberalism and the New World Order” (1999):
“The theories devised to justify these “collectiv-
ist legal entities,” as they are sometimes called
by legal historians, are based on ideas that also
underlie fascism and Bolshevism: that organic
entities have rights over and above those of per-
sons. They receive ample “largesses” from the
states they largely dominate, remaining both
“tools and tyrants,” in Madison’s phrase. And
they have gained substantial control over the
domestic and international economy as well as
the informational and doctrinal systems, bring-
ing to mind another of Madison’s concerns: that
“a popular Government, without popular in-
formation, or the means of acquiring it, is but
a Prologue to a Farce or a Tragedy; or perhaps
both” [4. C. 83].

Other aspects of life underwent transforma-
tion too. Policy of economy deregulation has
created for corporations an opportunity to ex-
ert influence on the basic pillars of public con-
sciousness: culture, education and mass media.
Canadian sociologist Naomi Klein adduces in-
teresting facts in her study “No Logo” (2000):
“In Canada under Brian Mulroney, in the U.S.
under Ronald Reagan and in Britain under Mar-
garet Thatcher (and in many other parts of the
world as well), corporate taxes were dramatical-
ly lowered <...>”. According to data provided
by the US Congress Bureau of the Budget, from
32.1% in 1951 to 11.5% in 1998 and. according
to data of Canadian Department of finance and
Canadian Statistical Office of Statistics, from
25% in 1955 to 11% in 1983. This corporate taxes
cut has destroyed plans of revenues and gradu-
ally strangled the public sector. With reduction
of state subsidies education institutions, muse-
ums and mass media made their best to com-
pensate budgetary losses while they ripened
for partnership with private corporations [9. C.
58-60]. In the same article Klein writes: “When

sponsorship took off as a stand-in for public
funds in the mid-eighties, many corporations
that had been experimenting with the practice
ceased to see sponsorship as a hybrid of philan-
thropy and image promotion and began to treat
it more purely as a marketing tool, and a highly
effective one at that” [9. C. 61]. Klein adduces a
vivid example: a fashion to make tattoo of sport
companies logos (this fashion covered the poor
youth). In our opinion, that resembles more co-
ercion than marketing.

It should be noted that advent of the neo-lib-
eral model coincided in time with the end of the
Marxist experiment life cycle and neo-liberals
chalked up collapse of the Marxist experiment
immediately. According to neo-liberals, se-
quence of these two events convinces doubtful
people that the current events and processes are
predetermined and therefore are correct and
valid. Sometimes neo-liberals present collapse
of the Communist system as their victory in the
cold war. However eyewitnesses and experts
know that the cold war was finished with the
honorary peace treaty. In the 1990w comprador
governments of former Socialist countries have
made the ruinous and humiliating for their own
nations farce of that treaty.

The mortgage crisis was one more fall-out of
financial deregulation. In 2007 the whole world
was shocked with collapse of the mortgage loan
pyramid scheme. Magnitude of effect this col-
lapse exerted on public conscience is compara-
ble with the shock caused by destruction of twin
towers in New York. Indeed, three American
rating agencies the world community perceived
as the state agencies that were unflaggingly re-
liable and appraised countries and companies
(up to the mortgage collapse all banks and ex-
changes of the world had to accept ratings es-
tablished by these agencies) ensured liquidity
of financial instruments that, as it turned out,
proved to be “trash” papers.

Today two big American rating agencies, af-
ter a long investigation, agreed over validity of
charges and to paying more than $ 2 billion for
settlement of all claims and investigation drop-
ping. Sure, $ 2 billion is a ridiculous amount if
one takes into account the scale of losses result-
ed from actions committed by leading rating
agencies that, for sake of mistakes elimination
or, perhaps, cover-up of crimes, committed in
financial management, violated the fundamen-
tal principles of economic regulation and rat-
ings were falsified.

A few more details of the new world require
a special attention. The first detail is the story of
Edward Snowden, former staff member of the
global information monitoring system estab-
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lished for war on terror. The system’s motto is
“Collect it all”".

The system includes numerous programs of
data harvesting. All companies and corpora-
tions that produce content, soft and hardware
cooperate with the system and in fact are mem-
bers of it. The system also embraces intelligence
services of the US, Canada, the UK, Australia,
New Zealand and is called “Five Eyes” and
centers of data storage that contain the total
electronic traffic of the whole world for all the
time.

Some people consider this story as a fake in
the conspiracy theory style, other people con-
sider it as disinformation in the “star wars”
style of the 1980s, though materials exposed in
publications of Glenn Grinwald on the ground
of thousands of documents furnished by Ed-
ward Snowden, the specialist in the sphere of
electronic intelligence, seem to be consistent
and logically sound. But even if we assume that
data Snowden revealed are partially misinfor-
mation (due, for example, to lack of capacities
for storage of the “whole traffic”) realization of
such system in the nearest future is the objec-
tive reality. Thus, total monitoring, censorship
and information flows control are possible over
the course of time.

Secondly, the new society is characterized
with a property that we, for the sake of sim-
plicity, will call “the rule of four quarters”. The
essence of the rule is as follows: migrant work-
ers from poor countries supply the unskilled or
semiskilled labor. The work done by migrant
workers creates profit that can be divided into
four not necessarily equal parts. One part is a
migrant worker’s wage; some fraction of it will
be transferred to this migrant’s family living in
far distant motherland. The second part com-
prises unemployment allowance paid to a citi-
zen of a developed country instead of whom a
migrant works. One more part covers adminis-
trative costs, for example, costs related to pro-
paganda of multiculturalism and tolerance. All
expenses mentioned above allow an employer
to get the fourth part, the profit and surplus
profit, often with no social burden. It should be
added that such migrant occupies a place at the
bottom of the country where he/she works as a
de-facto slave.

Thus two groups of poor people grow in
number: the resident hardcore poor who are on
welfare and working migrants who make up
the decrease of the developed countries” resi-
dent population with their traditional big fami-

lies. In such situation the parity will inevitably
emerge. This parity is fraught with the prospect
of religious and cultural split. Policy of multi-
culturalism helps only to adapt newcomers but
does not resolve systemic contradictions that
may bring about a social fallout and a consider-
able number of casualties.

It is the principal danger. Even now we see
outrages that flare up intermittently in France
and the US. There is one more important aspect
of such economy noted by Adam Smith who
wrote: “But among the ancient Romans the
lands of the rich were all cultivated by slaves,
who wrought under an overseer who was like-
wise a slave; so that a poor freeman had little
chance of being employed either as a farmer
or as a labourer. All trades and manufactures
too, even the retail trade, were carried on by the
slaves of the rich for the benefit of their masters,
whose wealth, authority, and protection made
it difficult for a poor freeman to maintain the
competition against them. The citizens, there-
fore, who had no land, had scarce any other
means of subsistence but the bounties of the
candidates at the annual elections [15. C. 733-
734].

It is possible to say that we come across a
new derivate of the Keynes-Bernays model:
“consent with no consent” — and with no social
expenditures. In this article we do not consider
social problems that will emerge inevitably in
the foreseeable future when advanced automats
and robots will displace multimillion migrant
workers army. We will confine to a remark
that the current day propaganda supports the
model that implies a deferred but predictable
explosion. Moreover, the propaganda works for
intensification and aggravation of contradiction
between the poor of developed countries and
the destitute people of developing countries.
Yet decay period of economy under construc-
tion may be rather long due to considerable eco-
nomic, propaganda, military and technological
resources invested in realization of the project.

Concurrent with transformations of economy
and mutations of propaganda the legal basis of
these transformations is formed. By 2016 three
interrelated global projects were prepared for
promulgation: TISA (Trade in Services Agree-
ment; according to its initiators, the agreement
should rally and consolidate in a single inte-
gral whole prospective members of the Trans-
Atlantic Trade and Investment Partnership and
the Pacific Trade Partnership). Joining these
partnerships their members give their consent

! https://www.washingtonpost.com/world/national-security/for-nsa-chief-terrorist-threat-drives-passion-to-collect-it-
all/2013/07/14/3d26ef80-ea49-11e2-a301-ea5a8116d211_story.html?utm_term=.e90b1af77b06
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to granting to corporations supranational rights
for further deregulation of economy. With some
degree of simplification it can be said: countries
that will sign these agreements will become a
single super corporation.

From the standpoint of sociology, it is pos-
sible to speak of the closing stage of a society
making according the lines set forth by Plato in
his Laws (13. Book 7, 806 d,e), where it is writ-
ten: “they had entrusted all the crafts to other
hands, and that their farms were hired out to
slaves, and yielded them produce enough for
their modest needs”. In the same treatise Plato
notes: “For a citizen possesses a sufficient craft,
and one that needs long practice and many
studies, in the keeping and conserving of the
public system of the State” (13. Book 8, 846d).

Nowadays this process has come across at
least two serious obstacles. The first obstacle is
rejection of the plan by governments of develop-
ing countries that represent the greater part of
the world population. The second obstacle is re-
sistance of a considerable part of Western elites
to accept the plan. One of many proofs of this
resistance is the victory of non-systemic candi-
date in presidential election in the US. Donald
Trump’s new administration in three days after
inauguration of Trump withdrew from Pacific
Trade Partnership and put the long work relat-
ed to creation of Trans-Atlantic Trade and In-
vestment Partnership on hold. Thereby the new
American administration threw out a serious
challenge to the neo-liberal International.

All aforesaid illustrates acuteness of contra-
dictions that are accumulated in the world com-
munity. It should not be forgotten that economic
contradictions of the leading world powers of-
ten were solved through inspiration of chaos in
countries that produced raw materials. Coups
and wars every time proved to be beneficial to
countries and structures that occupy the top of
the world pyramid. It is absurd to ignore ob-
vious things, for some principles in politics are
permanent. Niccolo Machiavelli, the Florentine
philosopher and political figure, in his treatise
“The Prince” (1532) set forth these principles.
We quote one of them: “...Therefore, even if
someone has even the most mighty army, he
has to win sympathy of inhabitants of a country
he plans to invade” [11. C. 5].

More often than not, unrest and disturbanc-
es are results of the false public opinion formed
by propaganda and sought for by somebody.
For instance, anti-war propaganda broken out
in Russia in January-February, 1917, brought
about the global sell-out of the Russian state’s
interests and finally the collapse of empire and

the most severe civil war. The latest decade
demonstrated that TV, radio and cinema do
not control shaping of the whole society public
opinion any longer. Internet shapes public opin-
ion of people who from the school age use it.
However, nowadays it is obvious that networks
comprise the ideal place not only for informa-
tion obtainment but also for manipulation of
the collective unconscious. And they provide by
far greater opportunities for that than TV. And
not only due to the fact that a social network is
very much like Le Bon’s crowd, multitude that
blunts the critical perception of information
by a manipulation object though it is so. Radio
and TV also produce the “effect of crowd” but
technologies used by, for example, religious
bigots make it possible for computer programs
to find hundreds of potential suicides for fur-
ther distant brainwashing by psychologists and
for committing terrorist attacks with dozens of
victims by hands of these brainwashed people.
Opportunities of new information technologies
are unprecedented. Earlier such opportunities
seemed to be incredible stuff. The network pro-
vides for an opportunity to connect an object
of manipulation-Internet user to a group and
then to pick up an individual code to him/her
and hold him/her in hibernation until the zero
hour.

Potential of metadata use deserves a sepa-
rate consideration. Metadata are not content of
conversations, messages, letters that requires
decoding and interpretation. Metadata allow
getting knowledge of who, when, from what
device and what IP-address and to whom, on
what IP-address and to what device the mes-
sage was dispatched. Metadata reflect circle of
a user’s contacts, websites a user visits, infor-
mation a user requires, log of downloads, books
downloaded, movies a user has watched, data
of payment systems (fines, entertainment, pur-
chases, health expenses etc. Metadata are precise
and intelligible, therefore, it is easy to process
them. Technology of processing of all informa-
tion available in social networks, metadata and
a person’s spatial movements for several years
provides exact indications of a person’s level
of development, his/her psychological type,
stereotypes and patterns of his/her behavior.
Behavior analysis based on these data will pro-
duce the absolutely exact forecast a person’s
reactions not only to contextual advertising or
contextual news. These data allow picking up
keys to every sub-cultural group. Put simply,
adherents of stability and adherents of changes
can be brought to voting for the same candidate
equally effectively if these groups are addressed
to on their own language and if every group’s
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concepts and figurative language are employed.
Or, if it is necessary to involve a user with a low
IQ and an appropriate psychological type as a
part of the protesting crowd that can be easily
done by a bot, a program.

The very important point: the parity of TV
viewers and Internet-users has been already at-
tained in metropolitan cities. The most dynamic
age group (people up to 35 years old) gets 100%
of information from Internet. It is easy to calcu-
late that in 5-7 years such people will constitute
the majority. Taking the aforesaid into account
the banal call to “strengthen connection with
masses” in countries that are not involved in
the “brave new world” construction acquires
new meanings. Having compared American
propaganda in two world wars Bernays wrote
in 1947: “But by comparison with the enormous
scope of word warfare in World War 1I, the
Committee on Public Information used primi-
tive tools to do an important job. The Office
of War Information alone probably broadcast
more words over its short-wave facilities dur-
ing the war than were written by all of George
Creel's staff” [3. C. 115].

The quotation illustrates the balance of pro-
paganda in 1917-1919 and in 1942-1945. Taking
into account the modern level of mass media
development and Internet and most important-
ly possibilities of metadata processing it is easy
to extrapolate possibilities of the nowadays
propaganda.

L

Finally, at least two conclusions can be
drawn. First, the modern macroeconomic mod-
el created with the best intentions at its extreme
is striving to its ideal: the single vertically in-
tegrated corporation that controls all commu-
nications and resources and aims solely and
exclusively at profit gaining. This model does
not take into consideration categorical concepts
of religion, morality, social justice, democratic
or any other freedoms. It remains to be strictly
rational and cynical.

Secondly. Nowadays issues of propaganda
development or, rather, of propaganda merg-
ing with economy should be considered not as
a particular case of economic psychology but
as the peculiar phenomenon. This is not about
changes that arise in psychology of individuals
who have gotten loans for the term of 30 years
or about changes that occur with people who
gained certain economic independence and
self-sufficiency or about behavioral shifts that
happen in economic patterns with ageing. Nor
this is about numerous theories of consumer-
ism working. The core problem is already more

complicated and should be expounded as fol-
lows: economy and propaganda have become the
single integral body.

We will explain our thesis. Herbert Marshall
McLuhan in his extension theory has articulated
a simple idea: human beings extend their per-
formance capabilities by dent of hardware and
software. Clothes are “extended skin”, wheel
is extension of legs capabilities, writing is the
extension of sight and number is extension of
tactile sense capabilities. Proceeding to more
complex phenomena we can say that money
is the material equivalent of labor or time and
mass media is extension of our nervous system
and abilities of our psyche.

Investigating this theory American author
Douglas Rushkoff comes to even more paradox-
ical conclusions in his book “Mediavirus (1994).
We will cite a rather long quotation as the best
illustration of the idea: “The everexpanding
media has become a true region - a place as
real and seemingly open as the globe was five
hundred years ago. This new space is called the
datasphere” [14. C. 4]. Further Rushkoff sets
forward a very interesting hypothesis: “A less
radical approach would be to see the develop-
ment of the mediaspace as the unintentional
implementation of what mathematicians now
call a “complex system”. A fairly new branch
of mathematics, made possible by the advent of
the computer, applies a new set of rules once
a system - like the weather, the waves of the
ocean, or the planetary population - becomes
too complex to handle with simple, linear equa-
tions. Once a system has graduated to this level
of complexity, it is considered a “chaotic” sys-
tem and begins to exhibit an entirely new set of
qualities; these qualities generally work toward
the destruction of any imposed order or control,
just like the intense force of the ocean eventu-
ally crashes through retaining walls and dikes.
But either way you look at the upscaling of the
media into a datasphere, it becomes clear that
this technology got out of hand” [14. C. 28].

Now neo-economy has added to this com-
plex system of media chaos. Moreover, propa-
ganda has grown up to reproduce and attain
dominance over economy because propaganda
creates surplus value as well as demand and
regulates price quotations. So “all forms of
wealth result from the movement of informa-
tion” [12. C. 70].

A. Bard and ]. Sohnderquist wrote in their
manifesto “Netocracy” (2000): “<..> adverts +
consumtariat = desire. The whole thing is an in-
formationalist cycle, analogous to photosynthe-
sis. Adverts are the sunlight, the consumtariat
the diverse vegetation which transforms light
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into the energy which is the precondition of bi-
ology. <...> We cannot determine if it is desire
which produces goods and services, or if it is
the goods and services which produce desire.
The truth is that they produce and are produced
by each other” [1. C. 238].

As we see, the new media-economic phe-
nomenon is striving to grow, develop and dom-
inate. The visible aim at the first stage is to unite
countries of the “Golden Billion” into a single
integral unit. Formally upon that the newly

established single unit will submit to suprana-
tional governance but in fact it will be left un-
attended and will optimize performance of the
only task, i.e. generation of profit. Most prob-
able, the task will be achieved with no regard to
notion of good and evil.

Synergy of economy and propaganda has
engendered the new reality. As we think, devel-
opment of this reality requires interdisciplinary
study that will provide the answer to question
what future waits for us.
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K BOITPOCY O CMHEPIMN 9KOHOMMKHN U ITPOITATAH][IbI

B6edenue. B cmamve uccaedyomes pasbumue
MUpoBoil IKOHOMUHECKOU cucmeMbl B Konmexcme
axoromuueckux meopuit Cmuma, Keinca, @puoma-
HA U BAUAHUS HA IMOIM NPOYecc NPOnazaHobL.

Mamepuasvt u memoodol. B ucciedobanuu
NPUMEHAAUCH KAK 00ujeHay Hble, Max u mpaouyu-
OHHble Memoobl, npuMeHsemvie 6 noAUmos0UY U
IKOHOMUKE.

Pesyavmamot uccaedoBanua. Imo Giusnue
nosBoasem 208opums o BosHukHoBeHUU K cepeduHe
XX Bexa modeau Keinca - bepuaiica, a x Hauasy
XXI Bexa - HeoskoHoMuueckot (nocmuHoycmpu-
aAbHOt) Modeau, 6 komopoi doMuHupyem npona-

eanoa. B amoii HoBotl modeau cnpoc u npedsoxkeHue,
npubabounas cmouMocnv, yeuvl U np. co30anmcs
0Buxcenuem ungopmayuu. Kpome moeo, 6 cmamve
hopmyaupyemces.  «npabuso uemvipex uacmei»,
xapaxmepusyrouyee cobpemenvlil puiHok mpyoa 6
pasBumvix cmpanax. Takxe npubodsmes 0anHble 00
UCh0Ab306aHUL HOBEUUIUX KOMILIOMEPHBIX 1EeXHO-
21021 U 661600 0 HOBbIX BOIMONKHOCHIAX NPONAAHOb!
6 sxoromuKe.

3axatouenue. OcHoBHvle Bb1600b1 pabombl - me-
3UCbL 0 CUHepeuu IKOHOMUKI U NpOonazaHdbl, 0 He-
obxodumocmu OasvHeduweeo UccAe006anus 3Mmoeo
heromena.
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Obcyxoenue u 3axarouenue. EC xouem ymounums xonmyps. cBoux omuoute-
Hutl co Iletiyapuei, Ho uem bosee Hacmouuuboil bydem cmanoBumes ambUyUO3HAS
pumopuka E@pocorosa, mem boavuie BeposmHochis, umo eepMaHoA3bIUHbLL 2AeKIMo-
pam dydem Bocnpurumams efpounmeepayuto kax yeposy codcmbenHom uoeHmuuHo-
cmu, u mem cuvHee 0yoem e2o peuiumoc ocmabamucs Bre e2o epanuy,. Yuumovibas,
uImo 2epMaHoA3bIuHble Wbeiyapybl npebocxodam uucieHHoCmblo cboux gparkoeobo-
pAwux coomeuecmbennuxob bosee uem mpu x ooHomy, IBeiyapus ocmanemces 6
cmopone om EC 6 0bospumom 6yoyujem.

BBenenne

1989 ropy Esponerickuin Coro3 mpen-
JIOXKIWI KOHLIeNyto EBporierickort 3Ko-
Hommuaeckonn 30HBI (EAOC), xoropas
JOJDKHA ObUIa ITO3BOJIUTB TOCY/IapCTBaM aKTVB-
HO y4acTBOBATh B €[JTHOM eBpOIIeVICKOM phIHKe.
[IBeriapckoe mpapuTesibeTBo nopmmcaio Co-
rnamenvie EAOC B 1992 rony. OpHako Ha pe-
depennyme 6 nexabps 1992 roma mipm pexopa-
HOM y4acTum nzdbuparesei (okosio 80%) mpeji-
s1oxeHve 6bU10 0TKII0HeHO 50,3 % IIBeVIapcKm-
MU M30vparessiMu 1 18 ¢ II0JI0BMHOV KAHTOHOB
(113 26), XOTSI TIPABUTEIIBCTBO, OV3HEC-IVIEPHI 11
ITpodpCOr03bI B 3HAUUTEIILHOV CTelleHN Tofijiep-
XvBam vero Oortee TecHbIX cBsizeit ¢ EC. Pe-
3yJIbTaThI pedpepeH iyMa IpoaeMOHCTPUPOBaJIN
SIBHBIVI STHOJIVHTBUCTUYECKUTI Pa3pblB BO MHe-
HUAX MeX1y dpaHKosspdHON vyacThio [IBert-
tapvm (6ortee 70% v30Ouparesievt BBICTYTIIV 3a
IIpUCOeIVIHeHVe) 11 HeMeITKOS3bIYHOV YacThbio
crpassl 1 TvanHo (oxorto 40% m3bupatertent)'.
Co BpemeHm «IIpoBajia» pedepeHayMa IO
EAOC paspeiB MeXy [BYMsI OCHOBHBIMU 3T-
HOJIMHIBUCTMYECKVMI T'PYIIIIaMy 110 3TOMY BO-
IIPOCY OCTaeTcsl IeHTpaJIbHOVI TeMOoW ITy0my-
HBbIX 7lebaToB. Bosee Toro, packos 1o «esporeri-
CKOMY BOIIPOCY» IIPOBOLIMPYeT HaIlpsbkeHue
MeXJy (ppaHKO- ¥ IepMaHOA3bIYHBIMU IIIBeVI-
LapIiaMi - He B TOVI CTeTIeH, YTOObI yTpoXKaTh
STHOIIOJINTNYECKOVI CTaOVJIBHOCTY CTPaHbI, HO
JOCTATOYHO IUISL TOTO, YTOOBI ITOZOPBATh aM-
IUIya yCIIeHIHOV IIOJIMITHIYeCKOV dbereparimt.
Hesb3s He comIacuTbCS C Te3MCOM, BBICKA-
3aHHBIM B cTaTbe P.B. Enrnbapsna, 10.A. Kapa-
ynosout n B.B. Cestesnesont «Hosormbepasism
¥ I1002/IM3M - POJIHBIE CECTPbl», YTO «eBPO-
TIevicKasi JeMOKpaTVIs 1 TOJIEPAaHTHOCTD — caMast
pasoblieHHasd 1 pbIxJias Cpey JIpyrux aHaso-
TVIUHBIX MOJUTUYECKMX CTPYKTYp - OKasalach
reper, JKeCTOYavIIM UcIbITaHeM». [3. C. 4]. B

caydae IIBermapum, rae Bce KIIOYeBbIe ITOJIN-
TUYECKVe ¥ COIVaIbHBIE BOIIPOCHI PeIaioTCs
BCeoOIIVM TOJI0COBaHVEM TpaX/IaH, WCIIbITa-
HIIe TIPVIXOAUT B IIEPBYIO O4Yepeb CO CTOPOHBI
3THO-JIVIHTBUCTMYECKMX OCOOEHHOCTEV IIIBeVi-
11apCKOTO HaceJIeHVs.

BecciopHO, pecriekTaberibHasl MpWMBsI3aH-
HOCTb K TIOJIUTMYECKUM VHCTUTYTaM W Tpax-
HaHCKVM TIpakTvKaM B I1IBeriiapum cvitbHa 10
00e CTOPOHBI 3THOJIVHIBUCTIUECKOTO Pa3phiBa.
@DpaHKOS3BIUHBIE IIBEVIIAPIEI He B MEHBIIeV
Mepe IIpVBEpPKeHBI K CTOJIb IOYMTaeMBbIM II0-
JIMTUYECKVM ¥ TPaKIAHCKMM OCHOBaM CBOEVI
CTpaHBI (HemTpamTeT, defepasM 1 «pede-
pernapHas» gemokparus) [15. C. 44-45], kak u
VX TepMaHOS3BIYHbIE COOTEYECTBEHHVIKV, HO
IIpV 3TOM OOHApYXMBAIOT TOpaszio Ooslee ONTH-
MVICTVYHBIVI HaCTPOVI OTHOCWUTEIIBHO WIEHCTBA
B EC. CitefoBarestbHO, ppaHKOSA3BIYHBIN 2JI€K-
TOpAaT He BOCIPMHIIMAET IIproOpeTeHe IIBev-
IaplaMy 2JIeMEeHTOB eBPOIEVICKVX ITPaKTVK
KaK yIpo3y MX COOCTBEHHOVI MAEHTUYHOCTY W
VHCTUTYIVIOHJIBHBIM OCHOBaM CTpaHBI B TOV
JKe CTeIleH, YTO ¥ IIBeMIIapIibl, TOBOpSIIe
ro-HeMellKn. [Ipyrumm ciioBamu, ppaHKOSI3bIY-
HBIVI €eBPOONTVIMI3M He MOXeT OBITh 00bsICHEH
Oos1ee HVM3KOVI IPYUBA3aHHOCTBIO K IIOYMTaeMbIM
IIBEVIIAPCKMM VHCTUTYTaM ¥ TIpakKIaHCKIM
IIpaKTMKaM WIM MeHee pas3sBUTBIM UYBCTBOM
«OBITH mIBeVIIapiieM». [ToueMy e Torga dppas-
KOSI3bIYHbIEe IIBEVIIAPIIBI MOTYT JIerde COIIaco-
BaTh «IIIBEVIIAPCKIe IIEHHOCT» C WIEHCTBOM B
EC, geM 1x HeEMeIIKOS3bIYHbIe COOTEUECTBEeHH-
Kn?

Uccnenosaume
Mmnorosekosont onbIT IlIBerapuu yGemnu-
TeJIbHO JIEMOHCTPUpPYeT Ty OCODeHHOCTb XKU-
BOVI TOCYHAAPCTBEHHOCTVI, YTO IIOJIE3HOCTD IS
WIeHOB OOIlecTBa He OrpaHWMYMBAETCS 3KOHO-
MWYECKVIM VIV IIOJINTVYECKVIM VMHTePeCcoM, HO

! European Election Database // http://eed.nsd.uib.no/webview/index.jsp?study=http://129.177.90.166:80/0bj/
fStudy/CHREF1992_Display&mode=cube&v=2&cube=http://129.177.90.166:80/0bj/fCube/CHREF1992_Display_

Cl&top=yes ([ata obpaLieHuns 01.04.2018).
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U IIpefirosiaraeT BO3MOXKHOCTD y4acTys Hacesle-
HI BO BJ1acTu. bosiee cyIiiecTBeHHBIM SBJIsieTCS
1oTpeOHOCTB JIIoIeNt B KyJIbTyPHOV caMOM/IeH-
TrdVKaumm. B Helt ocHOBa TOro 00513aTEIHFHOTO
YCITIOBMSL OOIIeCTBEHHOTO IOTOBOpa, KOTOPYIO
K.-2K. Pycco onperiesvt Kak aBTOHOMVIO VH[IV-
supa. KyieTypHas camonieHTUVIKALIVA TTpe]l-
IojlaraeT He TOJIBKO ITPUYACTHOCTb MHIVBUIA
K OIIpefieJIeHHOMY KYJIbTYPHOMY COOOIIIeCTBY,
HO ¥ 3aIIUTy TPauIINii, oObIdaes, crrocoba Mu-
POBOCIIPUATHSL JTAaHHOTO COOOIIIeCTBa, YTO BCe
HaxXOAUT BbIpaKeHNe B ero JIMHIBUCTUYEeCKOW
KyJIBType, 100 43bIK, ecjIi UCII0Ib30BaTh CTaB-
mee adpopmsMoM BbIpakeHre M. Xarigerrepa,
«eCTb [JOM OBITVIS».

[TosToMy, KOrja Mbl MilleM OTBeT Ha BOIIPOC,
IoyeMy B CeMHa/IIaTVi FTepMaHOs3bIYHBIX KAHTO-
Hax IIseriapvv mpeoGsiajjaeT HeraTMBHOE OT-
HowleHve K wieHcTBY B EC, To BeposTHen Beero,
OoJIbIIast yacTh OTBETA CBSI3aHA C CBOeOOpasHON
KyJIBTYPHOVI ¥ THOJIVIHTBVCTVUECKOVI IIO3UIIN-
el IBeVIapCcKo-repMaHCKOro obIecTsa, KOTo-
pasi pe3Ko oTIM4YaeTcd OT X PPaHKOSA3BIYHBIX
OIIIOHEHTOB.

C TouKkM 3peHus UICTOPUYECKOTO KOHTEeKCTa,
MeX]Ty TepMaHO- 1 UTaJI0S3bIYHbIMI IIIBeTIIap-
11JaMW, C OJTHOV CTOPOHBI, ¥ PpaHKOA3BIUHBIMMY,
C IPyTOVI - MOXXKHO 3aMeTUThb He IIPoPIIMpyIo-
II1y10, HO BCe )Ke CYIIeCTBeHHYIO pasHUILy B TOM,
4TO BO BpeMs Bropon muposoit Boviae ['riiep
1 MycconvHm BbIHAIIMBAJIV TUIaHBI IIPYICOeIN-
HeHMsl «pOfICTBeHHBIX» pernoHos IlIsertiaprm
K cBovM rocymgapcrsam. Crapiiee ITOKOJIeHVe
HIBeVIaPLIeB ele IIOMHUT 3ByYallyii 10 pajyo
BO BpeMsl HalVICTCKOIO pexuma Jjo3yHr: «Die
Schweiz, das kleine Stachelschwein, nehmen wir
auf dem Ruckweg ein!» (I1Isertiiapms - MaieHb-
KUV AMKOOpas3, JaBariTe BO3bMeM ero Ha oOpart-
HoM myTi)?. Ilocrte aHmUIIOCA ABCTpUM B Map-
Te 1938 roga mmenHo HemenkosssuHble CMI
[IBeriiapuyt cTaan eIVMHCTBEHHBIM PYIIOPOM,
00 IUArOIIVIM HAIUCTCKYTO Mpeororuio. IIserr-
IIapCKIYI 0OOPOHMTEIBHBIV CUHIPOM IIPOSIBIII-
Cs1 VI BO BpeMsl «XOJIO[HOVI BOVIHBI», KOI7[a KOH-
deneparnis mocse1oBaTeIbHO JIMCTaHIIMPOBa-
J1ach OT (POPMMPOBaHMS 3allalHOBPOIEVICKIIX
VIHTeT pallVIOHHBIX CTPYKTY P v wieHcTBa B OOH.
EnyiHCTBeHHOVI VIHTerpal[iOHHOV CTPYKTYPO,
K KOTOpO pelrwiack NTpuMKHYTb [lIseriapus
B 1960 rogy Owuta Ebpomevickas accoumariyis
ceobomHon Topropm (EACT), xoropas Obuia
VICKTFOUMTEITFHO SKOHOMIYECKMM COI030M 0e3
KaKMX-JIM00 3HaUMMBbIX Ha/IHAIIMOHAIbHbIX VH-
cruryToB. B 1990-e roger Isernapus, crpeMsich
COXPaHUTB CTaTyC HEeMTPaJIbHOIO roCcydapCcTBa,

IIpOsiBJIsUIa MIHTEpeC pasBe UYTO K y4dacTUIO B
IIporpamMMax 0 COHAVICTBIIO MeX/TyHapOIHOM
OesomacHoOCTHL.

CrpemsieHne 00e30acUTh CBOVI KOHCTUTY-
LIVIOHHBIVI MeXaHW3M II0OYXajIo IIBenIap-
CKWVI 37IeKTOpaT ¥ IpaBUTEIbCTBEHHbIE KPYTY
KOH(erepalmy 3aHATh BBDKMIATEIBHYIO IIO-
3UIIMIO JTaXKe B BOITPOCax MeXyHapOJHOIo co-
Tpy[JHWYeCTBa B I'yMaHuUTapHOU cdepe. Jlnmb
TI0CJIe OCTPENIIINIX 1e0aToB MIBeMIapCKMiL Iap-
JaMeHT paTudniposal  MeXxayHapoIHbI
IaKT 00 5KOHOMMYECKMX, COIMaIbHBIX U KYJIb-
TYpPHBIX IpaBax yesioseka (1966r.). Jaxe ceroi-
H$I, HECMOTpS Ha TeCHble 5KOHOMITIECKVIe CBSI3V
[MBeriapuyt ¢ I0XKHOT€PMaHCKMMM  3eMJIAMMU
(baBapment 1 banen-BropremOeprom), pasmg-
HbIe IOJIUTIYecKe 1 ICTOpUYecKyie IepexXyBa-
HUS U CTpax IOoTepy rocygapcTBeHHON (KaHTo-
HaJIbHOV) He3aBVCYIMOCTY IIPOJIOJDKAIOT UIPaTh
3aMeTHYIO POJIb PV (POPMIPOBAHIN B3IVISIOB
Ha BHEIIHIO ¥ VHTEerpalyiOHHYIO MOJIUTUKY
KOHdereparny y OOIbIIHCTBA HEMELIKOS3bId-
HBIX IIIBEVIIAPIIEB.

CeropiHdg mIBeVillapcKye HeMIIbl He3aBUCH-
MO OT pervioHa MpPOXWBaHMS U COIMAIbHOIO
IIPOVICXOXKIEHWST [IBYSI3BIYHBI, ITOCKOJIBKY VIC-
MOJIB3YIOT KaK IIBeVIapCKO-TepMaHCKNUI, TaK
VI CTAaHAAPTHBIVI/ TIVICEMEHHBIVI HEMELIKII SI3bIK
(high german/schriftdeutsch) [20. C. 35-40; 21.
C. 389-401]. CranpmapTHBIVI/ IMCBMEHHBII He-
MELIKIII - SI3bIK, Ha KOTOPOM YWTAIOT ¥ IINIIIYT,
- 9TO TepBBbIVI MHOCTPAHHBIVI S3bIK, Ha KOTO-
POM IIBeVIIapCcKyie HeMITbI JOJDKHBI HaulHaTh
YUUTBCSA B IIKoJIe. ITpu 3TOM, KaXKIbIvi PeTrvoH -
Haske KaK[IbIVi TOPOJ, VIV JlepeBHsl - TOBOPUT Ha
CBOEM COOCTBEHHOM /IViajIeKTe, C KOTOPBIMV rep-
MaHOSI3bIYHBI€ IIBeVIIapIIbl MAEHTUMPUIMPYIOT
ce0s1 Gosblte, ueM ¢ camornt Lsernapuern. bostee
TOTO, IIBEVIIAPCKO-Te€PMaHCKIII SI3bIK He VIMeeT
CTaHOAPTHOI'O, IIOHSATHOTO /ISl BCeX IIBevIap-
CKVIX HeMIIeB MVCbMeHHOTro si3biKa. IlIBevmiap-
CKVIVI HEMEIIKWVI SIBJISIeTCS SI3BIKOM BepOaIbHOTO
obmienms, B To BpeMd Kak schriftdeutsch, Harrpo-
TVB, IIPUIMeHSIeTCS B OMIIMAIBHBIX ITPAKTIKaX
(or CMI 11 06y uenms B 1IKosIe 710 paboTsl B De-
IepajIbHOM COOpaHIN).

ITorpebnocTs B schriftdeutsch BosnuKIIa 11a-
pawtenibHO ¢ Pedpopmarimert B Hauasze XV Beka
U VIMeeT JIoryueckoe oOBsicHeHMe: Oubimms, a
3aTeM ¥ TIedaTHble V3AaHus, OduIaIbHbIe
JOKYMEHTHI U T. [I., TOJDKHBI ObUTM OBITH TIOHS-
TBI BCEMVI, ITOCKOJIBKY IIepeBOI] VX Ha pasHbIe
AvajIeKThl HeMeIKMX KaHTOHOB - 3ajjava He-
BBIIIOJIHVIMAsL. B TO BpeMsl KaK OOJIBIIVIHCTBO
Hem1leB 3a Ipefenamu HIperapym npuHsIm

2 «bonblUoii NOC» NPOTUB CBacTMkM. LLBeliLapus Bo BTopoit MupoBoii BolHe // https://pandoraopen.ru/2015-05-
11/bolshoj-plyus-protiv-svastiki-shvejcariya-vo-vtoroj-mirovoj-vojne/ (Jata obpawieruns 01.04.2018).
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high german B KauecTBe cBoero pasroBOpHOIo
SI3bIKa, IIBEVIIApCKIe HeMIIbl 3TOro He clela-
JIVI, @ YIIOPHO ITPOJIOJDKAIOT MICIIOJIb30BaTh CBOV
IVIaJIEKTHI B YaCTHBIX U JIEJIOBBIX PasroBopax, B
mkosax 1 yausepcuterax [20. C. 40-46].

BHacrositee Bpemsi pacripocTpaHeHe IIIBeTI-
1IJapCKOTO HEMEIIKOIO si3blKa YCMJIEHO TaKUMMU
dakTopamn, Kak BBe[leHVE YaCTHBIX Pamyuo- 1
TeJIeBU3VIOHHBIX CTaHINIL, pedopMbl B cdepe
obpasopanmsi [14]. IlIBerapcko-repMaHCcKasd
«IMasieKTdecKasi BOJIHA» PacIpOoCTpaHseTCs
CerofIHsI Ha CEIMEHTEI, 3ape3epBIpOBaHHbIE pa-
Hee JIJIs1 CTAaHIAPTHOVI BEPCUV HEMEITKOT O SI3bIKa
(kaHTOHAJIPHBIE TIPABOBBIE AKTHI V1 OIOJUIETEHN,
yactHble pagyoctaniym) [20. C. 40-45]. Vccrte-
JOBaHNS TIOKa3bIBAIOT, YTO Y TePMaHOSI3BIIHBIX
ydallyxcsl yke B HadaIbHOVI IIIKOJIe pa3BuBa-
eTcsl HeraTuBHOe oTHomleHMe K high german,
KOTOpble BOCHPUHMMAIOT IIBEVILIAPCKUIL He-
MEITKMIA SI3bIK KaK «CBOVI», O3HAYarommm Osm-
30cTh, 00myMHy. Torga kak high german necer
MPOTMBOIIOJIOKHBIE KOHHOTAIIM ¥ BOCIPU-
HVMaeTcs KaK «4Jy)KOV», TICHXOJIOTMYecKy OT-
natensb [20. C. 35-40; 21. C. 389-40]. Kpome
TOro, HeKOTOpble HaOJIofIaTes yTBepKIaroT,
YTO IIBeVIIAPCKIie HeMIIbI (0COOeHHO MITajiiiree
IIOKOJIEHVIE) CTaJIVI MeHee KOMITETEHTHBI B CTaH-
IJapTHOM HeMeITKoM si3bike [13, 20].

OTcyTCcTBME TOMBITOK CTaHAAPTU3MPOBATH
COOCTBEHHbIe STHOJIMHIBUCTUYECKE OCODeH-
HOCTV KaK B MacIITabe repMaHOS3bIYHOV YaCT
CTpaHBI, TaK M MeX/Ty Pa3/IMIHBIMI JIOKALIVSIMI
B IIpefieslaX OITHOT'O U TOT'O ke FrepMaHOsI3bIYHO-
IO pervioHa, IpMBeJIo K TOMY, UTO OIlpefieieHe
HOHATWUS ~ «T€PMaHOIIBEVIIAPCKUT»  TUAJIEKT
ceroHs Oosee uem npobiemariaro. C ogHOM
CTOPOHBI, BBUAY aOcopOIMM M VMHTepHasIM3a-
LIV STHOKYJIBTYPHBIX I'paHUI], TepMaHOIIBeV-
LapCKUIA IMajleKT acCOLUMpyeTcs C Halluo-
HaJIbHBIM CO3HAHMEM W SIBJISIETCSI €CTeCTBEH-
HBIM VHCTPYMEHTOM BepOaIbHOTO OOIIeHNs.
[y1s1 OOMNBIINHCTBA TePMaHOSI3bIUHBIX IPaXKIaH
KOHeslepallii 3T0 HeJIBYCMBICJIEHHO O3Haya-
eT «ObITb HeMIleM-IIBeNIapIieM» 1 «He OBITh
HeMIleM». bosiee Toro, He pasessTh OIHY U TY
K€ 3THOKYJIBTYPHYIO KaTeropwuio 1 Bce B 00JIb-
ITIeVI CTeIIeHV TOBOPUTh MHAaue, YeM Te HeMIIbI,
KOTOpPBIE XMBYT 3a Irpefesiamu HIsermapvm. V1
Kak 3amedaer Ppenepuk bapr, «HeBaxHO Ha-
CKOJIBKO WIEHBl TPYIIIBI OT/INYAIOTCS CBOVIM
BHEIIIHVM IIOBeJleHVeM, — eCJIV OHU YTBepK/ia-
0T, YTO IIPVHA/JIEXAT KaTeropum A B IIpOTUBO-
IIOJIOKHOCTEL JIPYTOVI, CXOIHOW KaTeropuu B,
OHM XOTST, YTOOBI VX BOCHPUHMMA/IM Kak A, a
He Kak B 1 4ToOBI 11X HOBeneHe MHTePIpeTH-

poOBaJIOCh 1 OlLIeHMBAJIOCh Kak IIoBefleHMe A, a
He KaK IIoBefleHre B; viHbIMM cj10BaM1, OHU Jie-
KIapypYyIOT CBOIO IPWUHAIeKHOCTh KYJIBType
STHUYeCKOV rpymmsl A» [1].

B To xe Bpems M3-3a M3BecTHOV OIM30CTM
3TVIX S3bIKOB, 13-3a TOTO, YTO TePMaHOSI3bIUHbIE
IIBeVIapILbIBBIHY XIeHbIBIafeThschriftdeutsch
V1 Ha ITpaKTVKe 3TU SA3BIKM BCe ellle B 3HauTeIIb-
HOVI CTelleHM 3allyTaHbl, KyJIbTypHasi TpaHuUIa
MeX]ly HMI He sBJIgeTcsl IIPOYHOV 1 Oe3oriac-
Hom. VIMeHHO sA3bIK AuddepeHIIpyeT repma-
HOSI3BIYHBIX IIBeVIIIapIieB OT HeMIIeB, HO TOT Xe
A3bIK KOMMYTUPYeT X BMecTe.

MoXHO  HpeanoyioXuTb, UYTO  TaKoe
HaIlMIOHaJIbHO-3KCK/IIO3VBHOE CTpOeHVe WjleH-
TUYHOCTY U TPUBEJIO K TOMY, UTO 3UTMYyH
Dper1 Ha3BaI «HAPLUMCCU3MOM He3HauuTelIb-
HOM pasHuIlp» [7]. HecoBnagenue 3THOKYIIb-
TYPHBIX WAEHTUYHOCTeVl IIpejfiosiaraeT Ha-
JIgvie 4eTKMX 3THUYeCKMX TpaHull, KOTOpble
IIPeJICTaB/ISAIOTCA POYHBIMM M HeysI3BUMBIMIA.
[Tpu He3HaUMTEIILHOVI STHOKYJIbTY PHOV pa3HU-
1le TpaHWUIIA OT APYIoV, STHUYECKN CXOXKerl Ka-
Teropuu BUWUTCS XPYIIKOVI 1 HeHaJleXXHOV, YTO
B KOHEYHOM WTOTe ITPOBOLIMpPYeT Mpollecc He-
IIpepbIBHOVI camofmd depeHIaIm 1 CTpeM-
JIeHVe IIBeVIIapCKIX HeMIleB OIpele/IUTh ceOst
4yepe3 TO, UeM OHV He XOTST SIBJIATBCSL.

B cBa3M C 3TMM MHTEpecHO OTMETUTh, UTO
obopoHUTeIbHAs ~ CTpaTervs — IIBeVIapCKMX
HeMIleB He KOppeJIMpyeT C MHTerpaljiOHHBI-
MU HacTPOeHMSIMM >KUTeJleVl HeMeIKMX Ipu-
rpaHWuYHbBIX parioHoB - baBapmenn u bBanen-
Broprembeprom. CorsiacHo cciIeioBaHNIO, OITy-
OymkosanHOMy B 2015 rofy B pervioHaIbHOV
HeMelKom rasere Schwibische Zeitung, Ha Bo-
ripoc: «XoTesm Obl BbI, uTOOBI baBapuist 11 3eMyrs
banen-Broprembepr npucoenyaumics K Llsen-
Lapuy B KauecTBe HOBbIX KAHTOHOB?» 53% ay-
AVUTOPUM OTBETWIN «J1a, Oe3yc/IoBHO», 33% - «B
NIPUHIINIIE, 1a» U TOIIBKO 14% «HeT», He XeJlasd
VIHULIMVPOBaTh KOHQIIVKT C OCTaIbHOV YacThIO
Tepmanme®.

DTHOKYJIBTYpHOE — pacrojiokeHue dpaH-
KOSI3BIYHBIX IIIBEMIIaplieB II0 OTHOIIEHMIO K
@paHIMM [eIMKOM U TIOJIHOCTBIO OT/IMYaeT-
Csl OT BOCIHPUATUS TepMaHOSI3BIYHBIMIUL IIIBEVI-
napramu I'epmanum. dpaHKOA3bIUHBIE ITBEVI-
HapIibl OOIIArOTCSA M IMIIYT ITPaKTUYecKn Tak
Xe, Kak ¢paHIily3bl Bo PpaHimm, McKIodas
HeKOTOpble IIBellapcKiie WIVOMBI, KOTOpble
JIeTKO pacriosHaBaeMbl. [ToToMy OGOIbIIHCTBO
¢ paHKOSA3BIYHBIX IIBEVIIIAPIIeB, He PUCKYs I10-
TepsSITh CBOW 3THOKYJIbTYpPHbIe aTpmOyTHI Kak
VICTOUHVK BHYTpeHHeV KOHCOIVIAINM, JIeTKO

3 Hawa raseta. LlBeiuapckue HOBOCTM Ha pycckoM // http://nashagazeta.ch 29 mas 2018. (daTta obpalleHus

11.04.2018).
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IPVHVMAIOT MJIeI0 WIEHCTBA B PacIIpeHHOM
KyJIBTYpPHOM ITPOCTpaHCTBe (PPAHKOSI3BIYHBIX
rOCyIapCTB, COXpaHss MPY 3TOM MaTPUOTIYe-
CKyI0 TPUBEP)KEHHOCTh HAILMOHAIBHBIM IIO-
JIMTUYEeCKMM VHCTUTYTaM ¥ 9yBCTBO «IIIBEV-
IapcKocTV». ['epMaHOSA3BIYHbIE IIBEVIIapIIbL,
HaIIPOTNB, OKa3bIBAIOTCS B CBOeOOpasHO 000-
POHUTEILHON  JIVMHIBVUCTUYECKOV — ITO3UIINU
II0 CpaBHEHMIO CO CBOVIM CEBEPHBIM COCEIIOM.
SIByIsAsich 9acThio OoJlee KPYIHOTO HEMEILIKOrO
3THOKYJIBTYPHOTO IIPOCTPAHCTBA, OHN He IIpu-
HaJyIeXXaT eMy B IIOJIHOV Mepe: IIBeVIIapcKiie
HEeMIIbl JIOJDKHBI ce0s MIeHTUUIpoBaTh u
nuddepeHIpoBaTh B OJTHO ¥ TO e BpeMs.

Erte Gortbliie OCJIOXKHSET CUTYALIMIO TO, UTO
IIBEeVIIapCKO-TePMaHCKOe OOIIeCTBO [IOJDKHO
VIITY TI0 3TOMY 3THOKYJIBTYPHOMY KaHaTy 0e3
HIOJIUTUYECKOV TOIepXXKM ¥ MHCTUTYIIVO-
HaJIBHOV CUCTeMBI 0e30I1aCHOCTY, ITOCKOJIBKY
STHOJIVHIBUCTIUeCKIe pervoHe! lIsermapm
He VIMeIOT MOJIUTUYeCKOro M KOH(eccroHaIb-
HOTO BBIpakeHVs. bivpKariie moiamTidecKe
eIIVHUIIBI «BHU3» - 3TO KAaHTOHBL BOJIBIIMHCTBO
13 HVIX OPUIIVATIBHO OHOSI3BIUYHBIE U1 B COOTBET-
ctBuM ¢ defepaibHON crctemon Ilseriapym
00JIafatoT IMOYTM BCEMV ITOJTHOMOUMSIMU B BO-
IIpocax KyJIBTypbI 1 si3bika. DefepasibHOe mpa-
BUTEJIBCTBO IIPV 3TOM JOJDKHO OCTaBaThCs Hevl-
TPaJIbHBIM B KYJIBTYPHOM ¥ JIVHIBUCTIYECKOM
OTHOILIEHWV, YTOOBI He MOfIBepraTh OIIaCHOCTYA
BHYTPEHHIOIO TIOJIM3THIYECKYIO CIUIOUYEHHOCTh
[sermiapum [4. C. 5-10]. Kaxk e Bce 3T0 Bimsier
Ha IIIBeVIIapCKO-TePMaHCKOe OTHOIIEHNE K eB-
POIIeVICKOV MHTerpaym?

Pe3ysibTaThl MccsIe0BaHMS

WUsBecTHO, uTO B coBpeMmenHo [IBeriapim
HU OAVH MOJINTUMYECKUVI CIIOp B MaclTabax
CTpaHBl He VMeeT SpKO BhIpaXXeHHBIX 3THO-
KyJIBTYPHBIX MOTMBOB. [To3TOMYy M ydacTHUKM
IyOJIMUHBIX  AVICKYCCUI  OTHOCUTEIbHO BO3-
MoxxHocTi wieHcTBa B EC kxpariHe penko orre-
PUIPYIOT  STHOKYJIBTYPHBIMM — KaTeTOPVISMI.
OpHako 3To BOBCe He O3HadaeT, YTO BOIPOCHI,
CBsI3aHHBIE C HallVIOHAJIbHOVI MIEHTUYHOCTBIO U
S3bIKOM yTpaTWIN CBOIO aKTyaJlbHOCTb. CKopee
pUTOPUKa «eBPOCKENTHKOB» IIOJIMeHsIeTCs «pa-
GoTaroIyMI» TEMaMI OITACHOCTY OKPYKeHIs,
yTpaThl MAEHTUYHOCTY, HAalVOHAJIbHBIX IIeH-
HOCTeVI VI TpaXkIaHCKOVI cBOOOMBL. Takue cTpaxu
ropasfio cuwibHee BbIpaXkeHbl Y MHOIMX IepMa-
HOS3BIUHBIX IIIBeVIIaplieB, yeM y unx ppaHKos-
3BIYHBIX COOTEUECTBEHHMKOB ¥ 00YCIIOBIIEHBI
KyJIbTYPHOV ~ 0D0COGJIEHHOCTBIO  IIIBeVIIap-
CKMX HeMIIeB OT ropasjio OoJIblllero pojcTsa,
K KOTOPOMYy OHM, TeM He MeHee, IIPUBA3aHBI
B OTHOKYJIbTYPHOM OTHOIIeHuu. [lobaBbTe K
3TOMY ellle ¥ TO, YTO B IOJIVSA3BIYHOM pervioHe

HEMELIKOSI3bIYHBIV IIBEeVIIIaper] He MMeeT II0-
JINTUYECKOTO Y MHCTUTYIIMOHAIBHOTO MOIKpe-
wieHns. Kak ocobasi STHOKyJIbTYpHasi eIVHU-
11a, HemellKosisbraHas [Beviiiapuisi BIHYXIeHa
OTCTaMBaTh CBOe KYJIbTypPHOe cBoeoOpasye Kak
BHYTPM IOJIMATHIYECKON dpeiepaliniy, Tak 1 3a
ee IipeesiamMi. g 1IBeVIIapcKux HeMIleB MX
KYJITYPHBIVI PETrViOH - eIVHCTBeHHBINI MCTOY-
HIUK OOBeIMHSIONIero Havdajla ¥ BHYTpeHHe
KOHCOJIMIIAINY, KyJIbTYPHBIVI PeIVIOH - 3TO BCe,
YeM OHM pacIlojaraor.

ITpencrapisieTcs, 9TO TaKOV IMOIXOM, 00Ier-
YaeT IIOHVMMaHMe TOro, 4To HoOyamiIo repma-
HOS3BIUHYIO YacTh IIBEMIIAPCKOro 3jIeKTopaTa
pelnTeIbHO OTBEPrHYTh Mel0 eBpOMHTerpa-
vy, wieHcrsa B EC3, ydacTyid B MIHOCTpaHHBIX
MUPOTBOPUYECKMX MUCCUSAX U T.IL B ycioBmsx
OayTaHCHpPYIOIIEro 3THOKYJIBTYPHOIO PaBHO-
Becys, KOTOpoe CJIOKWIOCh BHYTPY IOJIM3THU-
uveckom [lIBeriapun, repMaHOsA3bIYHEIC IIIBEVI-
HapIibl 3aHIM Oe30IacHyIo HUILY, Ifie HIUYTO
He yrpoXkaeT MX COOCTBEHHOW HallVIOHaJIbHOW
VIEHTVYHOCTY ¥ KYJIBTYPHOMY CBOeOOpasuio.
[MIBeriiapckmii  HeMell HACTOPOXXEHHO OTHO-
CUTCA K MOJINTUMYECKVM IIlaraM, KOTOpble IIO-
TeHIIVaJIbHO MOTYT HapyIIUTb 3TO XpYIIKOe
paBHOBecVIe, BBITECHUTD €T0 M3 CBOeVl HUIIN U
JIMIINTE o0BeauHsIomMX Hadal Henpuarme
HIBeNAapCKMUM 31eKTopaToM wieHcTsa B EC sB-
JIsieTcs TpoPIIIVIPYIOIIM ITPOsIBIIeHMEM 3TOrO
cTpaxa.

BesyciioBHO, TOJIHasg KapTuHa HeNpUsTUSL
repMaHOS3bIYHBIM IIIBeIIaPCKVIM 3JIeKTOPaTOM
wieHcTBa B EC ropaspgo ciioxxxee. KanToHasib-
HbIe 1 JIOKaJIbHBIe ITpeTIouTeHNs B TepMaHOsi-
spraHO [IBeriiapyy, Kak 1 B 11eJ10M 10 CTpaHe,
3aMeTHO pas/INYaloTCsl: YaCTh FepMaHOSI3bIYHbIX
KaHTOHOB HacTpoeHa Oojlee KaTeropmdIHO IIpo-
B wieHcTBa B EC, npyrue - Gosee omrmmm-
criyHo. I'pajansi pasHorylacuit o eBporiert-
CKOVI MHTerpalmy 3aMeTHa MeXy CeIbCKUMMU
VI TOPOZICKMMMU XXUTeJIIMI KOHerepaliny, jie-
BBIMM VI IIpaBbIMV, OOTaThIMV VI OeHBIMM, M T.
. [13. C. 570-575]. T1o xakoMy cClieHapuIO MOTYT
pasBuBaThCs JaibHernme oTHoleHus Ilsert-
uapun n EC?

3aksIroueHmne

Kax y>e yTBep>kasioch BbIllle, IIBeiapcKo-
repMaHCKOe COOOIIIEeCTBO, Ubs STHOKYJIbTYpPHas
rpaHuiia crayia Oosee perbedpHOM M OoJlee Ha-
JIEXXHOV, II03/IHee MOXeT cTaTh MeHee oDecrio-
KOeHHBIM 00OpPOHOVI 3TMX IPaHUI] 1 MeHee Ka-
TErOPUYHBIM B Pellelni OKPY KakoIllero Mmupa
VI eBPOIEeVICKVX VMHTerPallIOHHBIX IIPOLIeCCOB.
Kak mpasmio, Korfa pasmamns CTaHOBSITCS Me-
Hee CyIIleCTBeHHBIMMY, «IIOCKOJIbKY B3auMOfievl-
CTBUMe IIOpOXJaeT KOHIPYIHTHOCTb KOIOB W
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LeHHOCTeV» [1], «HapLMCcChl He3HaYUTeSTLHOV
PasHUIIB» TepecTaioT oOHapyxuBaThcs. Ho B
TO JXe BpeMsl, OKa3aBIIIVICh B CBOeOOPa3HOII I10-
JINTUYECKOV ¥ KYJIbTYPHOV IIO3VILIVIV, IIIBEVI-
LIapCKye HeMIIbl 0Opey CJI0OKHOe IOCTPOeHVe
HAaIMOHATbHO-OKCKITIO3MBHOM  CaMOMIEHTH-
cukarm B paMkax «rocyzapcrsa 0e3 eyHON
KyJIBTYPbI» U «KyJILTYpY Oe3 rocyiapcrsa», 4To
ertle OoJIbllle TOBBIIIAET BEPOSTHOCTD IOJIUTH-
YECKOT'0 M30JIAIIMOHM3MA.

Bo-miepBhIx, «IlBeriapen-HeMer» He CTal
TOMVIHVPYIOIIEN KaTeropven STHOCOIVAIb-
HOV MeHTudMKaImM [j1s OOJIbIIMHCTBA rep-
MaHOS3bIUHBIX TpaXdaH KoHdpenepamym. Vx
VaeHTUhVKALS ITPeMMYIIeCTBeHHO OCTaeTCs
PpAacCIIbUIEHHOV MO CTpaHe, MeXIy KaHTOHaM
" oOIIMHaMI. DTO, BEpPOATHeN BCero, MCKIIo-
YaeT MOIIHBIV VIMILYJIbC, OPUEHTVPOBAHHBIV
Ha STHOJIMHIBUCTMYECKOE TOXIECTBO IS BCeX

repMaHOS3bIUHBIX IIIBeVIIaplleB B OvoKaniem
Oymy1em.

Bo-BTOpBIX, eci OBl MHCTUTYIMOHAIBHO
HoAfepXKBaeMble HEMELIKOSI3bIUHbBIE PerviOHbI
KoH(esepary MnoTpedoBa MPOSICHUTDL 3T-
HOJIVHTBUCTUYECKYIO CUTyaIuio IyTeM Oostee
YeTKOV apTUKYJISLUN S3bIKOBBIX MM KOHec-
CMOHAJIBHBIX T'PaHWI] B OOIIeHaIVIOHaIbHOM
Macirrtabe, TO [yIst 3TOro norpebopasach ObI Ta-
Kasi panvKajbHas KOHCTUTYIIMOHHAsT PEeB3VI,
Ha KOTOPYIO INBEVIapcKoe TOCYIapCTBO BPST
i pemmtcs. Vl, HakoHe, Oojlee IUIOTHAS YB3~
Ka yHUUIIMPOBaHHOIO IBEIIapCKOTO HeMell-
KOro si3bIKa C IIOJIMTVYECKVIMU CTPYKTYpamMu
MOKeT HapyIInTh OaslaHCHpYyIOIllee STHOJIVHT-
BUICTMYECKOe paBHOBECVIE, KOTOpOe MHOTME VIC-
cjlefioBaTeNV, CIpaBeyINBO VI OHIMOOUYHO,
CBS3BIBAIOT C OJIarorosiyumeM IIBeVIapCKOV
TIOJINTUYECKOVT apXUTEKTYPBI.
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ATTITIDE TO THE EUROPEAN UNION:
THE RISK OF DISRUPTING THE SWISS SOCIETY

Introduction. The processes that are going on
now in Europe make a research of the social, cultural
and political peculiarities of the Swiss electorate a
timely issue due to their ambiguous attitude to the
perspective of Switzerland joining the European
Union.

Materials and methods. The research is based
on the theoretical and empirical analysis of Swiss ap-
propriate sources and literature by using the meth-
ods of historical, system and behavioral approach,
that allowed us to define a causal relationship and
differential signs of German-speaking Swiss com-
munity as a particular ethnic group, to display most
important factors that make the greatest influence on
this group in terms of their attitude to EU.

The results of the research. The Swiss elector-
ate is deeply committed to the Swiss political insti-
tutions. The principles of neutrality, federalism and
direct democracy are supported by all population of
Switzerland irrelatively of their ethno-linguistic di-
versity. That is why many Swiss Eurosceptic argue
that the membership in the EU is incompatible with
political traditions of the Swiss Confederation. The
repudiation of the EU membership is mostly peculiar
to a great number of the German-speaking Swiss due
to their political and cultural habits. On the contrary
French-speaking Swiss mostly stay for joining the
EU. We presuppose that a sufficiently high level of
repudiation of the EU membership by the German-
speaking Swiss can be explained by two main rea-
sons: on the one hand, all Swiss belong to the state
that has no general cultural (ethnical) attributes that
make them more vulnerable to the institutional am-

bitions of the EU, on the other hand, being German-
speaking Swiss they belong to the ethno-linguistic
and territorial unit which has no institutional sup-
port and vivid cultural articulation. Being squeezed
from both sides by the political and linguistic factors
the German-speaking Swiss electorate possess a la-
tent feeling of vulnerability and a nation-exclusive
type of identity, which is the reason of their Euro-
scepticism.

Discussions and conclusion: the European
Union wants to clarify the outlines of its relations
with Switzerland. But the more resolute its politi-
cal line becomes in this respect the more definitely
the German-speaking Swiss electorate will perceive
that this policy is a danger to their identity and the
stronger their willingness to stay outside the EU will
become. If we take into account that the German-
speaking Swiss population is three times as big as
the francophone Swiss population, Switzerland will
apparently remain outside the EU in the foreseeable

future.
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ITPAKTUKUN ITAPTUCHUITIATOPHOTIO
BIOIKETVPOBAHMS' B EBPOIIEMCKIUX
CTPAHAX
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BBedenue. AxmyassrHocms uccaedobanus 6vi36ana pacmyuwjum uHmepecom «
npaxkmuxam Bobaevenus epaxoan 6 brdxemmuii npoyecc 6 Poccuu u 3a pybexom.
C 2017-20 200a 3anyuyen npoexm «Pasbumue unuyuamubroeo dro0xemupobanus 6
Poccuticxort @edepayuu», peasusyemoiit Munucmepcmbom gpunarcod P@ u Beemup-
HblM Oankom. B dannom npoexme ceeodns yuacmyem bosee 50 poccuiickux peetoHob.
[ockoavky mema epaxoanckoeo yuacmus 6 pacnpedesenuu 0100xema abasemcs 0o-
cmamouHo HoBoll, 3aKOHOMepHO cpedu akademuueckux ucciedobamenetl u npaxmu-
Kylouwux cneyuaiucmod Bosnuxaem unmepec k 3apydexxHomy onvimy, 8 uacmuocmu,
K Mexanusmam 6o6eqenus xumeeil, UCN0Ab3YeMbIM B eBponerickux cmpanax.

Mamepuaast u memoost. B nodeomobke cmampvi ucnosv306an cpabHumensHo-
ucmopuveckutl aHaius u memoo ketic-cmaou. B xauecmBe ucmounuxob npubreve-
Hbl aKademMuyeckue Camul, memamudeckue KHu2y U MOHOPAPUU, SHYUKAONEOUU,
ohuyuarvHble cailmot opeanol eocyoapcmbennoi Baacmu, cneyuasusupobarsle nop-
Matbl UHMePHem-YHacmus.

Pesyavmamor uccaedoBanus. Buiabrenvt ucmopueckue u nosumuueckue
1peonocsiAkU, KOnopble 3a10XKUAU 0OCHOBbL 045 paséumus coBpemeHHbLx MexaHu3mol
npsamon demoxkpamuu 6 eBponetickux cmpanax. OxapakmepusoBansl Haubosee mac-
wmabHvle cmpanobule Keicsl, Komopuvie Bbl0eAAI0MEs KoAuuecmBom peasusoBanHblx
npoexmob uiu epaxcoan, npunabuiux yuacmue 6 6vi08usxenun u omoope udetl, kacaio-
wjuxcs A0xkasvHoeo pasbumust. [pedcmabaenst xeilcol eBponeiickux cmoauy, apuxa,
Maodpuda, JTuccabora u BapuiaBu. OxapaxmepusoBan onvim Poccuu 6 0anrom ucmo-
puveckom KoHmexcme.

Obcyxoenue u saxatouenue. Boiabienv Haubosee opueuraibHble 100X00bl, Ko-
mopble npedcmabAAm uHmepec ¢ MoK 3peHis UCnoAb3yembix npoyedyp Bobie-
UeHUA 2paX0an Ul memamuxy mex 6onpocob mecmHo20 3HaueHus, komopole Boi-
HocAmces Ha o0cysxoeHue 8 pamKax napmucunamopHsix mexanusmob. Ioxasaro, umo
Heobxo0uMocHb Henocpedcmbennozo Bobaeuenus epaxoan 6 npunamue 0100KemHbix
peutenutl npu3Haenmcs ce200Hs 6 pasHvlX CpaHax.

* FaBpunoBa Hapgexxaa BnaguMupoBHa, Beaylmii HayyHbId COTPYAHWK, LIeHTp nHMUMaTMBHOro BlomKeTvpoBa-
Hus,, HUOU MuHdumHa Poccum
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! MapTtucunaTopHoe blomxeTupoBaHue — opMa yyacTvst rpaxkaaH B pelleHusix O BbIbope MpUOpUTETOB pacxofo-
BaHUs BIOAKETHBIX CPEACTB, KPUTEPUSMU NPUHAANEXHOCTU K KOTOPOW SIBNSIOTCS: ONpeaeneHune rpaxaaHamm npu-
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raHuzaumst ny6/MYHON OTYETHOCTU.
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BBenenne

eBPOIIeVICKMX CTpaHax B IIOCIIe[IHVe

rofipl HalOJIrojlaeTcs BCIUIECK MHTepeca

K IIPaKTMKaM apTUCUIIaTOPHOTO OroI-
xeruposanud (I1b). Xora nommrirgeckni u co-
IMaJIbHBIVI KOHTEKCT, B KOTOPOM 3aITyCKaroTCs
11o7J00HbIe VHUIIMATUBBI, Pa3HUTCS, METOJIO0JIO-
I'UecKy OHM OpraHM30BaHbl CXOTHBIM 00pa3oM
Y ONMpPAIOTCA Ha IIMPOKOe BOBJIeueHMe Ipax-
JlaH B HeIIOCpeJICTBeHHOe IIPUHSATIe pellleHNIL.
Poccmvickmii OIbIT y4yacTusl TpaKJaH B pellle-
HIY BOIIPOCOB MECTHOTO 3HaUeHsI MOXeT ObITh
paccMOTpeH B CpaBHEHWM C CO3BYYHBIMMU ITpO-
1ieccamut 3a pyoexxom.

ITpaktuxu IIb B eBpomerckux crpaHax
OBUIV MHUIVIPOBAHBI, C OIHOV CTOPOHE, C I1e-
10 oDecriedeH s COIVAIBbHOV CIIpaBeINBO-
CTH, C APYTOVI CTOPOHBI, C 11eJIbI0 BO3POXKIEHI
TPagyIIUIL IIPSIMOVL IeMOKpaTUX, yKperuleHs
rpakIaHCKOro oOIecTBa, MOAEPHM3ALINI pa-
0OTBI MYHUITNTIIBHBIX CITYK0 11 60PBOBI ¢ KOp-
pymument. CBrIeTeIbcTBOM OOJIBIIIOTO MHTepe-
ca K MexaHM3MaM HelloCpeICTBEHHOTO y4acTys
rpaxgaH B oOCyXJeHun 1 prHaHCUMPOBaHUU
BOITPOCOB MECTHOT'O 3HaUeHWs SIBJIeTCs TO, UTO
I1b peaymsyeTcsi cerofHs B CTOJIMIIAX IIPAKTH-
YecKM BO BCeX paccMaTpuBaeMbIX 3apyOexKHbIX
crpar: B [lapmwke, Manpune, JIuccabone m
Bapmase. Poccurickasi cronmiia Ioka He Ipu-
coeMHWIACH K MX umciy. Kpynnerimim ropo-
nom Poccuu, toe pearmsyercs 11B, apisercs .
Cankr-TletepOypr.

B 2016 roxy B ITopTyraymm samyineHa rep-
Basg B Mupe mnpaktuka IIb HanmonaibHOro
ypoBHs, B Poccun pasBuTie MpakTUK ydacTus
rpaX/iaH B OI0/KeTHOM IIpoliecce BBIIUIO Ha CH-
CTeMHBIVI yPOBeHb OJ1arofapsi COBMEeCTHBIM yCH-
M MuHmcrepersa duHaHCoB 11 BcemmpHroro
OaHKa.

[asiee B cTaThe IOCIIeIOBATeIILHO OXapaKTe-
puv30BaHa 3BOJIIOINS Pa3BUTHS MPaKTUK IHap-
TVYCUIIATOPHOTO OIOKETUPOBAaHMSA B KXoV
OT/IeJILHO B3ATOV CTpaHe, BKIoYas PpaHIinio,
Wramuro, Ilopryrammo, Iomemry, Vicnanuro n
Poccuo.

®paHma

@panHuysa MMeeT HAaBHIOK [IeMOKpaTuJe-
CKYIO TPagyIIO IpeCTaBUTeIbHOV JeMOKpa-
TUW, OJHAKO MeXaHV3Mbl HeIOCPeICTBeHHOro
IPaXJaHCKOIO y4YacTusl B COBpeMeHHOV (popme
CTaJIV VICIIOJIb30BaThCSL TOJIBKO C KOHIIA JIeBAHO-
CTBIX TOIOB IIPOIUIOTO CTOJIeTVs, KOrJa IIpu-
IIefle B HEKOTOPBIX MyHMUIMIIAJIATETaX K
BJIACTVA JIeBble [Tap Ty IO, BIIVISTHEM IIPOeKTa B
r.ITopro Asuterpu Hayam BHEIPATH IPaKTUKY,
OCHOBaHHbIe Ha y4yacTvy HacesleHus. B 2002 r.

OBUI IPUHST 3aKOH O MECTHOV IeMOKpaTHM, KO-
TOPBIV 00513aJ1 CO3/laBaTh PaviOHHBIE COBETHI BO
BCex ropojiax ¢ HacesieHreM cBbiite 80 ThIC.

ITo cocrogumio Ha 2012 r. B cTpaHe peain-
30BbIBasIOCh 10 10 mpakTuk I1b. B 2017 r. pea-
JIV30BaJIOCh Yke 61 IMpaKTuKa, B KOTOpble ObUIO
BOBJIeYeHO Oojlee 4 MWIUIMOHOB YestoBeK. OXu-
naetcs, uto B 2018 r. OyzeT peasy3o0BaHO OKOJIO
100 mpakTyK v 4vCiIo X yYaCTHUKOB ITPEBBICUAT
6 MVJUIVIOHOB.

Kpynnuermmen o @paHiym sBiisieTcs IIpak-
mnka IIb B Ilapwxe. Vcropuueckn Borpoc
IpaXXIaHCKOTO y4yacTusl ObUT OTHOV 13 BayKHevl-
VX TOPOJICKMX TeM BO (DpaHITy3CKOVI CTOJINIIE.
Toukomt orcuera IIb moxuHo cumrats 2014 T,
KorIJla K BJIacTy Iipuiivia HoBbI M3p. CeropHs:
IIpaKTHKa paclpocTpaHsieTcs Ha Bech TOpof, U
BeCh CIIEKTP FOPOJICKMX BOIIPOCOB, He OrpaHN-
YyBaeTCsl OTIeJIbHBIMM parioHaMV ¥ TeMaMI.
B cenTa0pe 2014 r. opraHmn3aTOpbl BbIHEC/IN Ha
roJIocoBaHVie ropoXkaH 15 IIpoekToB B paMKax
Orompxeta B €20 MaH. Beero mocrymmio 40 745
rosiocos, 60% 13 KOTOPBEIX — Yepe3 MHTepHeT.
DyHaHCUpOBaHMe TOIYyYWwIN 9 MPOeKTOB W3
BepxHell 4YacTy pewTVHIa, MX IMpaKTudecKas
peasu3alys Hadalach Ha CJIe YOIV TO/.

ITocnie ymaunoro mwiotrposanus B 2015 r.
npakTuka [1b Opula 3amyIreHa B 1ogHOM Mac-
mrrabe. KittoueBbIM oTyIVumieM CTasio TO, 9YTO Ha
3TOT pa3 ropo)KaHaM He ITpejjlarajicsi TOTOBBIV
CIVICOK Wer, a IpeJyiaraaock copMysmpo-
BaTb MJIeM HOBBIX IIPOEKTOB CaMVM. Y BeJIumI-
4 TIepyoy], TOJI0OCOBaHM U pasMep prHaHCHUpo-
BaHWs - ¢ €20 110 €65 MITH., YTO COCTABWIIO OKOJIO
3% oT ropozckoro OokeTa Ha KalMTaJIbHbIE
pacxopl.

[IpumepoM  dpaHITy3cKOM  ITPaKTUKWM,
pealM30BaHHON Ha pervMoHaJlbHOM YPOBHe,
crajia npakruka [1b B mmmesax (High School
Participatory Budget) B permone Ilyary-
[MapanTa (Poitou-Charentes) ¢ HacerleHmeM B
1,700,000 uenosek, rae B 2005 r. ObU10 BHEIPEHO
niepsoe B EBpornie I1b Ha pernonaisHoM ypoBHe.
B npakTike Morm ydacTBoBaTh BCe, KTO MMe-
eT OTHOIIIeHVe K JINIIesM: yUeHVKN, YUUTesIs 1
Apyrvie COTPYIHUKM JIVIleeB, POAUTEIIN, U T.1I.
B vHmmaTmse npuHsim yuactve 6osiee 50 Thic.
uejtoBeK, 30 ThIC. 13 KOTOPBIX HIKOIbHMKINL. Vnes
npakTuKy Obu1a BegsuHYyTa Cerosien Pyasiib B
KayecTBe OIHOTO M3 IIOCBUIOB IPeIBBIOOPHOV
IIporpaMMBl, I7le IIpelycMaTpuBasIoCh CO3aHe
XIOpU TpaKjaH (citizen’s juries) u BHefpeHMe
I1b B ymmesix. IlpaxkTuka Mo3Bosiswla XXIUTeIsIM
pervoHa HaIpsIMyIO y4acTBOBaTh B pacIIperie-
nervn €10 MITH. eXerogHo.

B I'penobiie (Grenoble) n3HayaIbHO MCIIOIb-
30BaJIcs pOpMaT KOHCYJIBTALIUIL: B KaXk[IOM W3
6 partoHOB ropoja ObUI co3gaH IpaXXIaHCKUI
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KOMWUTET U3 aKTMBHBIX TOpOXKaH, KOTOpble 00-
Cy>X[IaJIM IJIaHbI MyHUITUIIAJINTeTa KacaTeJIbHO
conmaibHbx IporpamM, KKX, oOmectsen-
HOTO TpaHCIIOpTa, 0Opa3oBaHMS U KYJIBTYPBHI,
SKOJIOTMM ¥ TOPOICKON WMHQPPaCTPYKTYPBHIL.
Kaxk npaswio, ropojickoit coseT agpecosasl Bo-
IIPOChI KOMUTETY C IIeJIbl0 IIOJIy4nUTh oOpart-
HYIO CBf3b, HO MHOIJIa CaMy WieHbl KOMUTeTa
3aIrpalmBaIM MHPOPMaIIO M OTYETHOCTh Y
opranos Biactu. Ceryac B MexannsM I1b Bre-
opeHo rosjocosanue. B 2017 r. 3500 xurenen
I'peHOOIIA TIPOrOJIOCOBaVL 3a MPUOPUTETHEIE
IpoekThl Ha 13 m30MpaTeslbHBIX ydYacTKax.
Takow xe MexaHwsM wucrosnbsyercs B I.MeTry
(Metz), rie B 2018 r. rpaxiaHe BbIIBMHYIM 583
7 (S78

Bo ®paniym I1b ncnonesyercs Taxxke i
peay3alyy IIPOeKTOB B Y3KMX TeMaTUYecKMx
cdepax, B 4aCTHOCTH, B cpepe XIUIMIIHBIX ITPO-
eKTOB. BriepBble Takov1 IofIx071, OBUT peavi3oBaH
B [lyatne (Poitiers), rie rocygapcrseHHas opra-
mumsauyd OPAC, orsevarorias 3a agMUHVCTPU-
poBaHue cotmabHOro Xxwies (7500 kBapTip),
2002 r. gesternpoBasia CBOMM pe3ueHTaM IIpaBo
pacriopskaTbest 17% VHBECTUIIMIOHHOTO Orofl-
xeTa. B roposie pabotasm 6 coBeToB IO TUIaHN-
POBaHMIO, COCTOSIBIIIVIX IIOIIOJIaM U3 COTPYIHU-
KOB OpraHMsalluy M pesujeHToB KsapTup. B
HacTosiIIee BpeMsi TaKOVI ITOJIXO7], peaIn3yeTcs B
npuropopax [laproka.

Uranusa

Wranmms siBiisieTcst cTpaHOV, KOTopas 3arly-
cTwia nepsyio B EBpory n Hamboree mpomoin-
JKUTEJIBHYIO BO BpeMeHM IPaKTUKY IapTUCK-
naTopHoro oropkerposanys. ITnonepom crai
HeOosbIIon ropoiok ['porramape (Grottamare)
Ha AnpuarideckoM robepexse B 1994 1., korma
MeCTHBIM COoOIIlecTBaM BIlepBble OBUIO IIpef-
JI03KeHO 0OCYIUTB C TOPOICKVIM COBETOM IUIaHBI
passutys. Ha cucremHOM ypoBHe 110 Beevl cTpa-
He MPaKTVKM Hadau peaym3oBbiBaThes ¢ 2002
rofa.

CeronHsa KpymHeIas MTaJIbsHCKas IIpak-
Tuka IIb peammsyerca B Mwtane, BTopoM I10
BeJIMUIHe TOpojie CTPaHEBI C HacerlleHMeM Ooslee
1 myiH uvestoBek. OHa Obuta 3amyiieHa B 2015 r.
B 2017-2018 rr. oOrmit OrofkeT MpaKTUKM CO-
crasJisteT 4,5 MitH. espo. 0,5 MJIH. eBpo Ha IIpoek-
TBI KaXX[I0T'0 13 9 BHYTPUTOPOJICKMX ParioHOB. B
Ka)kJJOM parioHe MOXKHO peajin3oBaTh 10 5 Ipo-
€KTOB, HO BEIOVpaeTcs], Kak ITpaBiIo, 1-2 mpoek-
Ta. C 11e71b10 00ecIieunTh MIVPOKWVI 0XBaT pado-
Ta 110 BOBJIEYEHUIO BeleTcs, B YaCTHOCTH, C MO-
JIOFIEXBIO B Bo3pacTe 14-25 jieT v coryabHbIMM
MeHBIIHCTBaMI. YUacTHUKM, KaK U B paMKax
APYIMX TOPOACKMX IPaKTUK II0 BCEMY MUPY,
IIPeIIIOYNUTAIOT T'OJI0COBATh ITPeVMYIIIeCTBEHHO

yepes MHTepHeT: yuTeHo Oosiee 16 ThIC. TOJIOCOB
onyIavtH 1 0koJ10 1 TeIc. odravin. ITo cocrosHMIO
Ha anpestb 2018r. 111 ydacTisi B TOJI0COBaHUMN
3aperncTpupoasiocs bostee 17,000 uert. Vudop-
Mariyst 0 T0OeIVBIINIX IIPOeKTaX C KOJIMYeCTBOM
OT/IaHHBIX 3a HMX FOJIOCOB Iy O/IMKYyeTcs Ha call-
Te. YKe B IIepBBIVI TO7 peay3alliii IIPaKTUKK
B Hell IPUHAJIO y4acTue oKosio 3% MuIaHIIes,
ObUTO BEIOpaHO 78 111eV1 IPOEKTOB, KaCaIOIIIMIXCS
00I1IeCTBeHHBIX IPOCTPAHCTB, PEKOHCTPYKIINN
3[IaHMII IIKOJI, OJIaroycTpovicTBa IUIOMIAZert ¥
IIapKOB.

Hamnborsee mectpbiM permonoM Vramm c
TOYKM 3peHMs peaJ3yeMbIX B HeM ITPaKTUK
IIb ceropns spnserca Tockana. OOIecTseH-
HBIe O0CY>X[IeHVIS B PervioHe ObUIN 3aKpeIuIeHbI
B HOPMaTWMBHO-IIPaBOBBIX aKTax jaxke paHb-
IIle, 4yeM 3TO ITPOM3OIUIO Ha HaIlMOHaJIbHOM
yposHe. KoHIlenTya/IbHOM paMKOVI [l pas-
BUTUS TIAPTUCUIIATOPHBIX ITPAKTUK SBJISETCH
PervonanbHast nommTuka ydactus B TockaHe
(Tuscany Regional Participation Policy, TRPP),
KOTOpasi TOJKpeIUleHa COOTBeTCTBYIOIIMMU
3aKOHaMM, 3aKpeIUISIoIIMI 3a TpaXkaaHaMu
IIpaBo MPUHMMATh y4acTvie B IIPUHATUN pellle-
HUVL. DKCIepTHYIO HOJAepXXKy MyHUIIUIIasITe-
TOB OCYIIECTBJIAeT ClellMaIbHBIV OpraH BIacTy
(L"Autorita per la partecipazione). C 1esbto cu-
cTeMaTM3aIiy ¥ MacIITaOVpOBaHVI CYIIeCTBY-
IOIIIETO OIIbITa B PervoHe co3aHa 0a3a JaHHBIX
«OtkperTag Tockana».

B 1esioM TOCKaHCKMVI ONIBIT WULOCTPUPY-
eT 1IeJTyIo IUIesijly OPUIMHAJIBHBIX IIO/IXOII0B K
BoBJIedyeHNMIo. Tak, opraHuM3aTopbl IIPaKTUKU
”Sociolab”, xoropas peasmsyercs Bo diopeH-
LIV, CO3/JasIN Tavifibl [IjIs ITPOBefieHs CIiellya-
JIM3UPOBaHHBIX (POKYC-TPYIII, KOTOpPbIe ceirdac
VICTIOJIB3YIOTCS B pasHBIX ropopax rammm. B
myHunynanaurete Can-Ixymano-Tepme (Can-
[Ixyrmmano-TepMe) akileHT ObUI c/Ie/IaH Ha IIPo-
ABVDKeHWY TeHIepHOTO paBeHCTBa TPy IPVHS-
Ty OromkeTHBIX periennit. B Kowle-ny-Bass-
n'ne3a (Colle Val d'Elsa) mis mianvposaHms
VIHBECTULIUM B cdepe MOJIOAEKHON IOIUTUKA
B 00Cy KIeHWs BOBJIEKIIV MOJIOJIeXb B BO3pacTe
16-25 ntet. B Menua-Bauie-nens-Cepkno (Media
Valle del Serchio) obcy>xmenmst mocesTIIM BOC-
CTaHOBJIEHNIO BOIHO-O0JIOTHBIX yrommit. B Ka-
nagHopy (Capannori) ¢ 1ieplo obecrieunThb
IIpeJICTaBUTEJILCTBO VIHTEPEeCcOB pasHbBIX CJIOeB
o0I1ecTBa, B TOM UMCIIe YA3BUMBIX COIMAJIbHBIX
rpymi, OrokeTHyt0 Komuccuro m3 80-90 xurre-
7ev1 popMMpoBaI Ha OCHOBe Xpebusi. B my-
nyymarere Kammma (Cascina) ncronb3yoT
KOMOVHVPOBAHHBIVI IIOAXOM; B OOCYXKIEHMSIX
y4acTBYIOT JleJIeraThl, BbIOpaHHBIe ITyTeM IoJIo-
COBaHMs, ¥ WieHbl OFO/KeTHOV KOMVICCHM, OTO-
OpaHHBIe )XepeObeBKOVI.

N02(47)/2018
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Ilopryranusa

B Ilopryramm pearmsyercs 118 npaxruk I1b
Ha MeCTHOM yPOBHe, a TakXe IlepBasi B Mype Ha-
nyonaibHas mporpamma I1b. TTormrmmaeckui
KOHTEKCT, B paMKaxX KOTOPOI'0 pa3BopauMBaIviCh
HapTUCUIIATOPHbIe MPaKTVKM, MOXHO OXapak-
Tepu30BaTh KaK CTPYKTYPHBII KPU3MC, OTMe-
YeHHBIVI BHICOKVIM ypOBHeM abceHTen3Ma ¥ OT-
CTpaHeHVeM IpaxiaH OT y4acTys B IOJIUTIYe-
CKVIX BOIIPOCaX BCIIEZICTBYIE HEIIOBOJIBCTBA Pabo-
TOVI JIeMOKpaTUUeCKMX MHCTUTYTOB. B Teuenme
HEeCKOJIbKMX JIeT HapacTajla aCMMeTpVsi MeXTy
00BEMOM OTBETCTBEHHOCTVI MECTHOTO YPOBHSA
BJIaCTV 1 (PMHAHCOBBIMI BO3MOXKHOCTSIMU MY-
HUINIIAJINTETOB, ITOCKOJIbKY Ilepefiada I10JIHO-
MOYMVI C HallMOHAJIbHOTO Ha MECTHBIVI YPOBeHb
rpovicxofwia 0e3 1ocTaTOuHOV (PVHAHCOBOV
HIOfIFIEPKKY, KOTOpasi MOIvIa ObI YIOBJIIETBOPUTH
pacTy1Iye 3aIpockl rpak/iaH Ha MecTax.

Mynynymarneaeie nipakTiky 1B yame 3a-
ITyCKalOTCA B KPYHIHBIX MyHUIIMIIAJIATETaX C
OOJIBIIION TeppPUTOPYENL, ITle MeCTHBIE cOODIIIe-
CTBa [IOCTaTOYHO paccesieHbl 1 pa3o0IleHbl, U
MexaHW3MBI y4acTsl, 110 Bcevl BUIAVIMOCTH, IIpU-
3BaHBl KOMIIEHCHpPOBaTh HeoCTaToOK uside-
CKMX ¥ AVICTAaHIIIOHHBIX KOHTAaKTOB, TOIJla Kak
B MaJIeHbKVX MyHUIIMIIa/IUTeTaX HabsrogaeTcs
TeHIeHIMS K VCIIOIb30BaHMIO KOHCYJIbTaTVIB-
HBIX ITOJIXO/I0B, He IIpeJrioslararoiiix Iepesa-
4y BjIacTu rpaxpgadam. Ilonwriaeckont cuion,
KOTOpas CTOWUT 3a 3aIlycKOM Oojiee TIOJIOBVIHBI
HOPTYTaJIbCKMX MpakTukK, ssigercs Cormam-
cTuYecKad MapTus, TaKMM 00pa3oM, Cpey KiTo-
YeBbIX 3aJla4, KOTOpBIe Tiepef] HUMU CTaBATCH —
ITpOIBVDKEHe CITPaBeJINBOCTY 1 COIMaIbHOIO
paBeHCTBa.

[TpaxTuka B JInccabone mpeprosaraeT -
POKOe WCII0JIb30BaHVe MHGPOPMAIIOHHBIX Tex-
HOJI0T ML JKITe M IopTyTraabcKov CTOJIUIIBI MO-
I'yT [I0y4acTBOBATh B ITPOLIely pax KaK OYHO, TaK
M IIOCPEeICTBOM CITeLaIbHOr O ITopTasia https: / /
www lisboaparticipa.pt/ JInccabon 66Ut ogHIM
"3 IIepBBIX eBPOIeVICKMX TOpOJIOB, Ife CTajlu
VICIIOJIB30BaTh KaHa/Ibl SMS-KOMMYHMKaIUM B
pamkax I1B. B 2016 r. Ha rosiocoBaHme ObUIO BBI-
cTaBjIeHO Oostee 182 IPOEKTHBIX ITPeITIOKEHNTL,
13 KOTOPBIX TOpoXKaHe BeiOpasm 17 moGemyre-
jevt. B romocoBaHVM HpuHSUIM ydacTvie Oosee
51 ThIc.9estoBeK, YTO cocTaBigeT Ooee 9% oT
00111ero HacesIeHNs TOpofia ¥ 3HaUMUTeIbHO IIpe-
BBIIIIaeT CpeTHeMIpPOBble ITOKa3aTesIn y4acTis
B ITOZIOOHBIX ITPOEKTax.

3aciyXuBaeT BHMMaHMs COIMaIbHasd KOM-
IIOHEeHTa TIOPTYTaJIbCKMX IIPaKTUK. XOTd B
OoJbIIIelt YacTV MYHMIIMIIAJIUTETOB IIeJIeBOV
ayuTOpuen SBJIsieTcd Bce HacesleHue, B HeKo-
Topbix, BkIovas Tpody (Trofa), Kanmar-ma-
paunbio (Caldas da Rainha) n Komnpera-a-

Hosy (Condeixa-a-Nova), IIb opuenTtposano
Ha Y3KyIO lleJIeByIo IpyIIly — MoJIofieXb. bia-
ropaps [1b nepeopueHTIpOBasICS BEKTOP B3au-
MOOTHOIIIEHUY Ha MYHUIIMIIAJILHOM YypPOBHe:
JKUTeJN BBICTYTIAIOT Terlepb He IIPOCTO B POJIU
«IIPOCSIIINX», HO, POV MyTh COLMAIbHON U
HIOJTUTYECKOVI 3MaHCUIIAINY, OHU IOJTYUIIN
BO3MOXKHOCTb BJIVISITH Ha pasBUTVE TOPOOB, B
KOTOPBIX KUBYT.

Opnnako Hamboslee VMHTepPecHOV OCOOeHHO-
CTBIO CTpaHbI /JIs1 MEXXIYHaPOIHOIO 3KCIIePTHO-
ro cooOIecTsa gByisieTcst To, uTo B [TopTyramm
3allyllleHa IlepBas B Mype HallMOHaJIbHasl ITpaK-
mka IIb, xoropas paer rpaxmgaHaM BO3MOX-
HOCTB BbICKa3aThCd HAIIPSIMYIO O IIPYOpPUTeTax
pacxofioBaHMs HallyioHaJIbHOrO Orojkera. Ha-
LIMOHAJIPHAs IIporpamMMa ObUIa aHOHCHPOBaHA
B KoHIle 2016 r. OnHa 3aTpoHyJsia IISITh TeMaTu-
decknx cdep: Hayka, Ky/IbTypa, oOpasoBaHue,
IIPOrpaMMBbl  [JOTIOJIHUTEIBHOTO  00pa3oBaHVII
VIS B3POCIIBIX U ceslbcKoe Xo34avicTso. Ha Asop-
ckmx octpoBax (Azores) u Mapevipe (Madeira) B
TeMaTiJecKyte 00J1acT ObUIV TaKke BKITIOUEHbI
ITpaBOCy/Iyie ¥ BOIIPOChI BHY TPeHHeV! IIOIUTKI.

[TopTyrablibl MOTYT IIPOr0JI0COBaTh Yepes3
vHTepHeT Wwin 110 SMS 3a ofyH IpoekT Ha Ha-
LVIOHAJIBHOM V1 OJIVH ITPOEKT Ha pervioHaIbBHOM
ypoBHe. B cenTd0pe oriaraioTcs pesysbTaThl
TOJIOCOBAHVIS V1 HAUMHAETCS peaIn3aliyis IIpoekK-
ToB. Cpefy IUTaHOB, 00CY KTaeMBIX B 3TOVI CBSI3V
Ha IpaBUTeIbCTBEHHOM YpPOBHe, BBICKa3bIBaeT-
cq mes B OymyIeM IIPOBOOUTDH IOJIOCOBAHVISA
3a rrpoekTsl 1B B TOM unicrie uepes GaHKOMATBHI,
KOTOpBIE eCThb JIaXe B CaMbIX OTHaJIeHHBIX [le-
PeBHSIX.

Ilonpma

VI3HauasIbHBIN MHTepeC K IPaKIaHCKON akK-
TrBHOCTY B [1osIbIITe OBUT HM3KMM, UTO OOBSACHS-
eTcss OOIIVM ITOCTKOMMYHMCTMYECKVM pas3oda-
posaHueM B IyomuHovt nonmTvke. 116 nossu-
sock B [lonmemie B Havaste 2000-x kax yTormde-
CKas myiesl, HO yKe CITyCTsl HeCKOJIBKO JIeT CTaJIo
HeOTheMJIeMOV YaCThIO IIOJIUTIYECKOV peaTbHO-
ctn. Ceropns B Ilosbine peanmmsyercst Oosiblnoe
KomdecTBo 3KcrepvMeHTos I1b, Bo MHorom
Onmaromapst npuaaToMy B 2009 T. 3aKO0HY O ceTb-
ckmx porpax (Solecki Funds). Dro cnenanbable
pecypchl, IIpefocTaBiisieMble MeCTHBIM BJIaCTsIM
VI yCWIeHWs TIPsMOVI JeMOKpaTuy, BKIIFoYast
COBMeCTHOe IIpUHSTVE PpelleHui o OromKeTe.
ITo cocrognmro Ha 2012 r. B [Tosbire peam3oBbl-
Bas1och oT 324 no 1102 npoexros I1b Ha MecTHOM
ypoBHe. BosibIont paspbiB B OIleHKax CBsi3aH C
pasHMIIeN B CTPOrOCTY KPUTEPIeB, 110 KOTOPBIM
nccienosaresv onpenestsitoT 116, [lons mecTHO-
ro OrofpkeTa, pacxoyeMasi B paMKax IIpOLeTyp
aKTVBHOT'O TPaKIaHCKOTO y4acTusl, KaK ITpaBy-
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710 He mpesblaer 1%. 3a nepuop c 2011 r. Ha
peay3aliIo IPOeKTOB ObUIO IOTpadeHo Ooriee
318 mytH. TOJIBCKMIX 37T0THIX (Oortee 5 Mitpr, pyo.
v 6ortee 87 wH. moswL.CIIIA).

[lepBasi vHMIMaTVBA Ha IIPUHIMIIAX TpaX-
JAHCKOTO y4acTus ObUla 3amyllleHa B ropojie
ITnonx (Plock), pacronoxxeHHOM B IieHTpe CTpa-
Hbl. Hacenrenme ropopa cocrapister okoso 130
000 gesoBeK, OCHOBOVI 5KOHOMVKM SIBJIA€TCH He-
drexmmitgeckas IIpOMBIIIIEHHOCTb. B miepwmor
mexty 2003 v 2005 romamut B pamkax I Tporpam-
Mel Passutmss OOH 3gecy cdpopmmposaoch
YaCTHO-TOCY/IapCTBEHHOe MapTHEPCTBO MEXIy
MYHULIAIIQJIUTETOM, TPyIIlaMy aKTVBUCTOB U
MectHbIMI KommaHVsIMU PKN Orlen (m1aBHas
HedpTexnmmdeckass KommaHud Ilonbim, ubd
mrab-kBapTupa pacronoxeHa B IDionke) m
JIeu Crpaycc.

OpHako IepBOV KJIAaCCHUYECKOV II0JIbCKOVI
npakTukon I1b crana npakTika B MprMOpCKOM
ropoge Comnot (Sopot), ogHOM 13 caMbIx Oora-
TBIX TOPOJIOB CTPaHBI C BEICOKMM yPOBHEM MY-
HUIMTIIBHBIX 10X0H0B. 3meck ¢ 2011 r. Gput0
IIPOBeJIeHO IlepBoe TroJIocOBaHMe TOpoXKaH 3a
ITPOeKThI MeCTHOro 3HaueHMs. CIMCOK MHUIIN-
aTVB I TOJI0COBaHMsA ObUT copMMpOBaH CO-
TPyIHMKaMM OpTaHOB BJIACTV, TaKVM 00pa3oM,
fenvbepaTyBHas KOMIIOHEHTa OTCYTCTBOBaJIa:
y TOpoXXaH He ObUIO BO3MOXKHOCTV CaMOCTOSI-
TeJIbHO BBIIBVMHYTBH VIV, OHV BBIOVIPaIV U3 3a-
KPBITOI'O CITMCKA.

B 2014-2016 r. B mOJIBCKMX rOpofgax Haodsmo-
JaeTcs yBelIMueHMe pasMepa OrojpkeTa, pac-
XOJIyeMOoro dvepes IIpOIeAypbl I'PakIaHCKOIO
ydacTusi B IlepecdyeTe Ha OfHOro xureird. K
2016 r. 5Ta cymma mocturia 32,2 OIbCKIX 3710~
ThIX (mpvMepHO 580 pyOsteit) Ha uesioBeka. B
HeKOTOpBIX ropojiax, Hampumep Bo Bpoiyiase
(Wroctaw), aTo yBermueHme crajio OTBETOM Ha
PpacTyIIMVI 3aIIPOC CO CTOPOHBI ropoXaH. B Bap-
maBe (Warsaw) poct Oromxkera 15 Obut Gostee
CTpeMUTeSIbHBIM: OT 21 MJIH. IIOJIBCKMX 3JI0ThIX
B 2015 r. mo 61 mutH. B 2017 ropy.

Vcnanns

Vicropust ~ pasBuTvs ~— IHapTUCUIIATOPHBIX
IIPaKTUK B CTpaHe ObUIa JOCTATOYHO HepaBHO-
mepHomt. C 2001 roga Habrromasics OBICTPBIV
poct nonyssipHocT 11B, B cepenyne mepsoro
AecATIIeTV s TOJIUTIYeCKe MapTuy Hadasm
aKTMBHO BK/IIouaTh 1B B cBOM M30MpaTetbHbIe
nporpammbl.  [Tnonepamm cramm  r.CeBuibs
(Seville) 1 Bxopsite B OapceTOHCKYIO arjoMe-
pamyiro MyHumnamreTsl Pyou (Rubi) n Can-
Dermy-ne-JIsobperar (St. Feliu de Llobregat).

B coBpemennon Vicmanwut 10518 MyHWUII-
HaJIbHBIX OFOKETOB, KOTOpask pacXomyeTcs Io-
cpencrsoM I1b cocrasnsger nopska 3-4%. OO6-

IIIM KOHTEKCTOM BCeX MPAKTUK SBJIIeTCS TO,
uto [Ib Bcerga cBsi3aHO C BOBJIeUeHMEM I'paX-
JaH B IPUHSATHE pellleHui U VHUIMUPYeTCsd
BJIACTBIO CBepPXY, TOr/la Kak JIOKaJIbHble 0COOeH-
HOCTV ITPOLIeJly P 3aBUCAT OT pasMepa MyHUII-
najiTeTa, JINAUPYIoer B HeM IOJIUTUYeCcKO
HapTUM ¥ COLMAIbHO-3KOHOMMYECKOT0 KOH-
TeKcTa. JInIIb B 0THOM 113 MyHUIIUIIQINTETOB, T.
Arspbacete (Albacete) ITb Obu10 MHVMIIIPOBAHO
CHM3Y KaK ITPOeKT, He3aBUCHMBIVI OT aJIMMHU-
CTpaumu, KOTOpOVl IPUIIUIOCh MHTErprpoBaTh
CyIIIeCTBYIOIIIe TTapTUCUIIATOPHBIE MHCTUTYThI
B OropKeTHBIVI IIporecc. UyTe Ooree mMOIOBU-
Hbl npaktuk I1b mpenmornaraior oOcyxieHue
MaJIbIX MH@PaCTPYKTypPHBIX ITPOEKTOB, OCTaB-
IIecss KacaloTcs MECTHBIX IIporpaMM pasBu-
TVSL M pabOTBl MyHUIMIIBHBIX CTyXO0. [l
rpaxiaH, KOTOpble He CUMUTAIOT 3TV BOIIPOCHI
BakHbIMY, 16 oKa3astoch HelpyBIIeKaTeIbHBIM.
Yro kacaercss OombImMX WMHGPPACTPYKTYPHBIX
IIPOEKTOB, OHM BBIHOCATCS Ha OOCyXIeHWe B
22% IpaKTUK, OJJHAKO B TaKMX CJIydasix ydacTue
rpaxiaH, KakK IpaBwio, Oojlee orpaHI4eHO,
OHO HOCWUT KOHCYJIbTaTMBHBIVI XapaKTep, 1 pe-
IIeHVie IIPVHMMAEeTCs KOJUTeIMaIbHO BMeCTe C
opraHaMy BJIaCTVA

Hawboree 3amerHOM npaktmkon I1b B Vcna-
HV SIBJIgeTCs MpaKTuKa B I. Magpun, Kotopas
BCTpOeHa B IUIaTOpMy IpaXkJaHCKOTO y4acTys
«Decide Madrid». ITnardopma Bxirouaer B ceOst
4 KOMIIOHEHTBI: BBIIBVDKEHVIE 11 TOJI0COBaHMe
3a 3aKOHOITPOeKThl MEeCTHOIO YpOBHs, oOIrie-
CTBeHHbIe 00cy>kieHs, KoHcybTarm u 116, B
2016 r. B ropope cocrosica nepsbit IMKiI I1B.
MexaHu3M ero peaymsaumy ObUI IO3aMIMCTBO-
BaH M3 OIIbITa JPYTOVi €BPOIIEVICKOVI CTOJIVIIBI ~
r.I1aprox. Magpuatisl oatoT naen yepes camT
«Decide Madrid» mn 26 odncos conmaabHbIX
CIyX0, a 3aTeM BBIOMpPAIOT caMble IIOMYJISp-
Hble rojiocosanvieM. B 2017 r. Ha peaymsanuo
IIPOEeKTOB ObUIa HallpaBjleHa CyMMa B pasMepe
100 mH eBpo. g monyssgpusanyivi 116 Gbu1a
pasBepHyTa IMpoKas MHPOPMaIMOHHas KaM-
maHvs cronMocTeio B 200 ThIC. eBpo, UTO cocTa-
BIWIO IIPMMEPHO 4 eBpO Ha OIHOI'O IIPOroJIoco-
Baplero. Kamranms nosposmwia ycwinTb MHTe-
pec manpwnues K I1B, 11 8 2017 r. B BBIIBIDKeHUN
1 0TOOpe IIPOEKTOB MPUMHSUIN ydacTe Oosee
67 TBIC. UesioBeK, Ha 47 % Oosiblile, 4eM B IIpeJIbl-
Iy LIV TOf.

Honsa rpaxpaH, Kotopele ydacTtsyior B I1b B
Wcnanmm, cocrasisiet oT 1% g0 3% HacerleHMs
MYHUIMIIINTETa, YTO OJIM3KO K CpeHeMUpO-
BBbIM 3HaUeHMSAM. YdacTvie My>KUMH ¥ SKeHIIVH
IIPUMEPHO OIVTHAKOBO, IPeICTaBUTEIbCTBO MO-
JIOJIeXKHOTO CerMeHTa ayIUTOPUN CYIleCTBeHHO
OTCTaeT OT IIpeICTaBUTeIIbCTBA B3POCIION YacTi
HacesteHys. CylliecTBeHHas 4acThb HPaKTUK B
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cTpaHe ObUIa 3aIyIlleHa C LIeJIbI0 aKTVBU3PO-
BaTh ydacTve TpaXk[aH, paHee He II0JIb30BaB-
IIVIXCS IPYTMMW KaHaJIaMy OOpaTHOVI CBS3HA,
YTO YaCTUYHO YAAIOCh CHeslaTh: Il KaXXIoro
4eTBepTOro yuacTHmKa I1b crasio epsbM ampo-
OuposanHbIM opmaTom aemmbepart. ['opo-
na, peaymsytomue [1b B cTpaHe, 0O0bemVHEHBI
B «HarmmoHabHyI0 CeTh MapTUCUIIATOPHOTO
Oromxernposanus B Vicmanum» (Red Estatal de
Presupuestos Participativos de Espafia).

Pocena

B Poccumt BocTpeOOBaHHOCTH IIPOTpaMM
ITPOEKTOB, IIpeJIIosiaraiollx BoBJ/leueHle Ha-
cesIeHNsl B pellleHye BOIIPOCOB MeCTHOTO 3Ha-
9eHV1sl, BO MHOTOM OOBSICHSIETCS VISMEHEHVISIMIA,
KOTOpble ITPOMCXOAVIV Ha MEeCTHOM YpOBHe
B II03[IHECOBETCKOe ¥ IIOCTCOBETCKOe BpeMs,
KOTIJIa CTajI BOSMOXKHBIM OTXOZ], OT CTapoVl IieH-
TPaIM30BaHHOV CTPYKTYpPHI yIpaBjleHus IIpo-
IleccaMyl Ha MecTHOM yposHe. Hamborbiee
BIIVgHMe Ha ¢OopMMpoBaHye pervoHaIbHbIX
npaktuk VIb B Poccrm okasamm mse mopmerm:
[Tporpamma IofIepKK MeCTHBIX MHUIIMATVUB
(ITTIMW) BcemmpHoro 6aHKa ¥ MOJIENIb «IIap-
TUILMIIaTOpHOTO Orofketnposanus» (I1B), pea-
JM3yeMasl IIpOeKTHOV Trpynmnon Esporerickoro
yausepcutera B CaHkT-IleTepOypre npu yda-
crvvi @onpa KymprHa 1o nmopjiepskke rpaxiaH-
CKVIX MHWLIVIATVIB.

[MIIMW - Hanboslee pacrpocTpaHeHHas! Ha
CeTrOIHSIIHNU JIleHb MOJIeJb, OHa VIMeeT CaMyto
ITPOJIOJDKUTEIIbHYI0 VICTOPUIO CPefy POCCUM-
CKVX TMapTUCUIATOPHBIX MpakTK. OHa ObUIa
noarorossieHa u samymieHa B 2007 r. 8 Cras-
POIIOIIbCKOM Kpae KaK OfiHa W3 VHMUIIMATUB
BcemmpHOro 0GaHka B 0OiacT coIMaTbHOV
3allUTEl HacelleHUs, M B JajibHeVIeM peasi-
30BaHa ITpu Iofjiepke BcemmpHoro GaHka B
Kuposckon, Tsepckovt, Hyokeropozckon o0ia-
crsix, XabapoBckoM Kpae, PecrryGrmikax bar-
koptocraH, CesepHast Ocernsa-Atanns, Caxa
(“IxyTtns), EBperickovt aBroHoMHOM obstacti. K
BayKHeVIIIM OCOOeHHOCTSIM IPaKTMKM OTHO-
CATC BBIIBVDKeHVE ITPUOPUTETHBIX ITPOeKTOB
rpaXiaHaMy Ha oOImux coOpaHMsAX Hacejle-
HIs, KOHKYPCHBIV XapaKTep oTOopa IIpOeKTOB
Ha OCHOBaHMV (POpPMaIM30BaHHbIX KpUTEPUeB,
OlLIeHMBAIOIINX CTelleHb IOfJIePXKKM IIPOeKTOB
MeCTHBIMU cOOOIIIeCTBaMM, 1 MOJIHAs BCTPOeH-
HOCTb B HaI[MIOHAJIbHYIO aIMMHUCTPaTUBHYIO,
OIOIKETHYIO ¥ IIPAaBOBYIO CUCTeMBIL. ITpoeKThI
[TIIMW ocymiecTBIsioTcs Ha CpeficTBa Oromke-
TOB CyOBeKToB Poccurickon ®emepary mpu
o0s3aTeIbHOM CcOPVHAHCMPOBAHWY MYHWIIV-
HaJINTeTOB, HaceJleHMsl ¥ MecTHOro OmsHeca. B
Hacros1ee speMs Moneib [ITIMV akTusHO mc-
HOJIb3yeTcs BO MHOIMX cyObekTax Poccuvickon

Depepariyy, B TOM 4viciie O6e3 IPSIMOro y9acTus
BcemmpHoro 6aHka.

Mogiesie  mapTUCHMIIATOPHOIO  OIOKeTHpo-
anusi (I1B) mo Texnomorvm Espomnerickoro
yHUBepcuTeTa peanmsyercd B Poccym ¢ 2013 1,
Korfa OBUIM 3aIlyIIeHBl IlepBble POCCUVICKIIE
MWIOTHBIe POeKThl — «HapomgHeit OromkeT» B
Yepenoslie u «f mianupyto 6romker» B CocHo-
BoM bopy. C 2014 r. skcriepyvmMeHT ObLT paciipo-
CTpaHeH Ha psij, MyHUIIMIIaIMTeToB Kitposcko
obsmacti. C 2016 r. ITb pabotaer Taxke B CaHKT-
[lerepOypre. B HacTosillee Bpems ITpaKTMKa
BHeJIpeHa B 13 ropojiax 1 ropoIcKyx I1ocesIeHN-
sx Jlenvmnrpagckont, Bomoroackort v Kuposckori
obsacrent. ITomumo TITIMIU m mapTmcumnaTop-
Horo OromkeTpoBaHs, B pamkax Vb passusa-
I0TCS OT/Ie/IbHbIe pervioHaIbHbIe TPaKTUKIA.

Heobxomymocts 00001mIeHms pa3sHooOpas-
HBIX IPaKTUK ITpUBJIedeHNs TpaKdaH I pe-
IIIeHVs BOITPOCOB MeCTHOro 3HadeHMs1 B Poccum
IIpuBesIa K II0SIBJIEHIIO €[IVTHOT'O TepMMHA «MHU-
LIMaTUBHOe OI0/KeTpoBaHve», KOTOPhIi Oojlee
TIOHSITEH 11 OJIM30K CITyXy POCCUTICKVIX TPaKIaH.
B Hacrosiiiee Bpemsi pasBuTHe ITPaKTUK MHUIIN-
aTVIBHOTO OO/ KeTHpoBaHMs IMOJIep>KMBaeTCs
MumncrepctBoM prHaAHCOB Ha (eliepaibHOM
ypOBHe B paMKaX peam3alliil YTBep>KIeHHOM
B 2013 r. TIporpammbl noBbIIeHMs 3PdeKTVB-
HOCTM YIIpaBJIeHVsI OOIIecCTBeHHBIMM (PUHAH-
camit. beu1o IIpUHATO pellleHMe NepBOHaYaIb-
HO He Co3/laBaTh eAVHYI0 METOAVIKY I BCex
pernoHoB. BmecTo persiameHTaIm «cBepxy» B
coTpyaHMdecTBe o BeemmpHBIM OaHKOM OBUI
pa3paboTaH KOMIDIEKC MEPOIIPVSTIA IO Pa3By-
TUIO IIaPTUCUIIATOPHBIX IPaKTYUK PV TIOMOIIIN
o0y4eHNsl PervioHaJIbHBIX ¥ MyHUIIMIIAIbHBIX
OpraHOB BJIaCTV ¥ aKTMBHBIX I'Pak/IaH.

[To pammeIM MuHKCTepcTBa  (PVMHAHCOB,
B 2016 r. B Poccum ObUTO peasmsoBaro 8 732
npoekra Vb. VIx KoymuecTBo yBe/4amiIoch 110
cpasHenwo ¢ 2015 rogom B 3,3 pasza. CTonMocTb
peaIM30BaHHbBIX ITPOEKTOB COCTaBWIa OKOJIO 7
MyIpz. py0rieit (Gortee 112 mnH. morwtapos CIIIA)
II0 CpaBHeHWMIO ¢ 2,4 Myipa. py0. (Ootee 38 MitH.
nosutapos CIIA) romom panee. OOt oobem
copUHAHCHUPOBaHWS CPeJICTB TOCy/IapCTBeH-
HBIX OIOJI)XETOB CO CTOPOHBI MyHVIIIIAJIATETOB,
rpaxnaH, OvsHeca mpesbicvil 1,8 Myp,. pyOiiert.
B 2016 r. 35 cybonexToB PO 3agBimm o peasa-
Lyt Ha ux Teppuropun mmpoekros VIb, B psane
APYIVIX PErVIOHOB WIeT IIO/ITOTOBKA K 3aIlyCKy
TaKMx paxkTukK. B meom 50 poccmrickmx pervo-
HOB BOBJIeueHb!I B passuTie Vb Ha 11x Teppuro-
pun.

3aMHTepecoBaHHOCTh PEerviOHOB B ITPaKTU-
Kax VHMIMATUBHOIO OopKeTpoBaHMUs 00b-
ACHseTCs HeCKOJIbKMMM ITPUYMHaMM: OHO OKa-
3aJI0Ch BaKHBIM peCcypcoM PasBUTHS MECTHOI'O
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CaMOYITpaBJIeHNs B TOPOACKMX ¥ CeIbCKMX II10-
CeJIeHMAX, KOTOPbIe VIMEHHO Yepe3 pervoHaslb-
Hble mporpamMel VIb nosryunm cpencrsa Ha pe-
ayIM3aluio JTAaBHO OXMaeMoro «OrofpKeTa pas-
BUTWSI» CBOVIX TEPPUTOPUT, CTajI0 MHCTPyMeH-
TOM TOBbIIIeHNs 9P PeKTUBHOCTY OFOIKeTHBIX
PacxofIoB, a TakXke IIPUBEJI0 K KOMIUIEKCY J10-
TIOJTHUTEJIbHBIX COIMAJIbHBIX, SKOHOMIYECKX,
ynpasJieHdeckux 3dpdekros. B HacTos111€e Bpe-
Ms1 popMUpyeTcs KOMITIEKC Mep ToCy/1apCcTBeH-
HOVI ITOAJIEPKKY, OIHUM U3 Pe3yJIbTaTOB KOTO-
pPOro cTaHeT 3aKOHOJATeIbHOe 3aKpervleHve
OCHOB MHWIIMATUBHOTO OIO/KeTUPOBaHMISL.

y4acTvisl B IIPUHATVN OFO/KETHBIX PeIleHu 1
TPaKIAHCKOTO KOHTPOJISL Pa3IesIsieTcsl CerOmHs
B pasHBIX eBPOIIeVICKIX CTpaHax. Vicropudeckme
IIPEIIIOCHUIKY, KOTOPbIe IIPUBEI K 3aIlyCKy TI0-
HOOHBIX ITPAKTHK, PAa3/INIAOTCS B YaCTHBIX JIeTa-
JI5IX, HO B 00IIIeM MpUOJIVDKeHV OHY, KaK ITpa-
BWIO, CBSA3aHBI C OOHOBJIEHVEM ITOJIUTIYECKOTO
PYKOBOJICTBa, TIPVIXOIIOM K BJIACTU JIeMOKpaTH-
YecKVX CVWJI M IPaKIaHCKIM 3aIIpOCOM Ha M3Me-
HeHVsl U MapTUCUIIATOPHBIE MHHOBALIMY CHU3Y.
BorsaBrieHo, 4TO MHTepec, BO3HMKIIMY B Poccym k
IIpaKTMKaM MHUIMATVBHOTO OIO/KeTPOBaHIAS,
He YHUKaJIeH, OH OTpaXkaeT XapaKTepHoe B TOM
qyicIIe JJIs eBPOTIeVICKMIX CTPaH, pa3odapoBaHye

3aKkTIoueHme B VIHCTUTYTE IIOJIUTVYECKOIO IIPpEICTaBUTEIIb-
Kak rmokasai HpOBe,II,EHHbIVI aHa/I13, BOC- CTBa U IIOVICKE aJIbT€pHATVMBHBIX ME€TOLOB 1€MO-
Tpe60BaHHOCTI> MeXaHM3MOB  I'PaXKAaHCKOI'o KpaTn4ecKoro IpmHATIA pEHIeHVH;I.

Cmamua nodzomobaena 8 pamxax npoexma «Pa3Bumue unuyuamubrozo 6r0dxemupoBanus 6

Poccuiickon @edepayuu», peasusyemozo Munucmepcmbom punarco8 PO u Mexdynapoonvim dan-
KOM pekoHcmpyKyuu u paséumus.
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PARTICIPATORY BUDGETING PRACTICES

IN EUROPEAN COUNTRIES

Introduction. The relevance of the study is
caused by the growing interest in the practices of
involving citizens in the budget process in Russia
and abroad. In 2017 the project “Development of
initiative budgeting in the Russian Federation” was
launched. It is being implemented by the Ministry
of Finance of the Russian Federation and the World
Bank. More than 50 Russian regions participate in
this project today. Since the issue of civic partici-
pation in budget allocation is quite new, academic
researchers and practitioners are interested in for-
eign experience, in particular, in citizen engagement
mechanisms used in European countries.

Materials and methods. The research uses
comparative historical analysis and case-study
methods. The sources include academic articles, the-
matic books and monographs, encyclopedias, official
websites, and specialized portals of the Internet en-
gagement.

Results. The historical and political prerequi-
sites, which laid the foundation for the development
of modern mechanisms of direct democracy in Euro-

pean countries, were identified. The most large-scale
country cases are characterized. These cases are re-
lated to the biggest numbers of implemented projects
or the number of citizens who took part in the formu-
lation and selection of ideas about local development.
Cases of the European capitals from Paris, Madrid,
Lisbon and Warsaw are presented. The experience of
Russia in this historical context is characterized.

Discussion and conclusions. The most original
approaches that are of interest from the point of view
of the citizen engagement procedures or local devel-
opment issues are submitted for discussion within
the framework of participatory mechanisms revealed.
It is shown that the need for direct citizen engage-
ment into the budget process is recognized today in
different countries.

Nadezda V. Gavrilova,

Senior Researcher, Center for Initiative
Budgeting, Financial Research Institute of the
Ministry of Finance of the Russian Federation

KoroueBnle c10Ba:
HapTHUCUIIATOPHOE OIOIKETVIPOBAHIIE,
VHUIVATUBHOE OIO[KeTVpOoBaHe,
BOBJIeUeHVe TpaXkaH, ydacTie TpaXiaH,
npsiMasi AeMOKpaTus, fAedepaTvBHas
ZleMOKpaTys, HapTUCUIIaTOPHOe yIIpaBJleHNe,
rpaXIaHCKUV KOHTPOJIb

Keywords:
participatory budgeting, initiative budgeting,
citizen engagement, citizen participation,
direct democracy, deliberative democracy,
participatory management, civil control

References:

1. Shul'ga I.E., Vagin V.V., Hachatrjan G.N., Suhova A.S., Shilov L.A., Gavrilova N.V., Shapovalova N.A., 2017. Iniciativhoe
bjudzhetirovanie. Rossijskij opyt v oblasti uchastija grazhdan v reshenii voprosov mestnogo znachenija. [Initiative
budgeting. The Russian experience of citizen engagement into decision making on local issues]. Moscow.

2. Shilov L., 2018. Vybory bez politiki. Chto nuzhno ljudjam ot demokratii v XXI veke? [What do people need from
democracy in XXI century?] Republic.ru. URL: https://republic.ru.

3. Allegretti G., Herzberg K., 2004. Participatory Budgets in Europe. Between Efficiency and Growing Local Democracy.
Transnational Institute Briefing.

86 MNpaBo n ynpasneHue. XXI Bek



MPAKTUKM NAPTUCUMATOPHOIO BIO[DKETUPOBAHUS B EBPOMENCKMNX CTPAHAX

10.

11

13.

14.

15.
16.
17.
18.
19.
20.
21.
22.
23.
24.

25.

26.

27.

Allegretti G., Storton S., 2014. Participatory Budgets in Italy: Reconfiguring a collapsed panorama. Hope for
Democracy. 25 years of Participatory Budgeting Worldwide.

Bednarska-Olejniczak D., Olejniczak Dzh., 2017. Participatory Budgeting in Poland. Finance and marketing selected
issues. The International Conference Hradec Economic Days.

Bilancio Partecipativo. URL: https://bilanciopartecipativo.comune.milano.it

Decide Madrid. URL: https://www.nesta.org.uk.

Dialog Global, International Congress on Participatory Budgeting, 2010. N224. Service Agency Communities in One
World.

Dias N., 2014. A decade of Participatory Budgeting in Portugal: a winding but clarifying path. Hope for Democracy.
Ganuza E., Francés F. 2010. The Participants’ print in the Participatory Budget: overview on the Spanish experiments.
Hope for Democracy.

. High School Participatory Budget (Poitou-Charentes, France). 2017 Participedia. URL: https://participedia.net.
12.

‘T Count, I Participate, I Decide’ - Participatory Budgeting in Milan. 2017 Partecipedia. URL: https://participedia.
net.

Kamrowska-Zaluskaa D., 2016. Participatory Budgeting in Poland — Missing Link in Urban Regeneration Process.
Procedia Engineering, 161.

Keblowski V., Van Criekingend M., 2014. Participatory budgeting polish-style. What kind of policy practice has
travelled to Sopot, Poland. Hope for Democracy.

Gutierrez B., 2017. Madrid as a democracy lab. URL: https://www.opendemocracy.net.

Madrid for You. URL: http://www.madridforyou.es.

Milan — Participatory Budgeting. Collaborative Cities. http://collaborativecities.designforcommons.org.

Municipios por una Democracia Participativa. URL: https://presupuestosparticipativos.com.

OECD. Participatory democracy: Portugal’s new frontier. URL: http://www.oecd.org.

Participatory budget. How do we do it in Gdansk. 2016. Medium. URL: https://medium.com.

Partisipatory Budgeting in Poland. 2016. Go-Local. URL: https://go-local.pl.

Participatory budgeting An innovative approach. European Parliament Briefing. 2016. URL: https://goo.gl.

The Tuscany Regional Participation Policy, Italy. 2017. Partecipedia. URL: https://participedia.net.

Sintomer, Y.; Allegretti, G; Herzberg, C.; Rocke, A. 2013. Learning from the South: Participatory Budgeting Worldwide
- an Invitation.

Veron P. 2015. Why Paris is Building the World’s Biggest Participatory Budget URL: http://www.newcitiesfoundation.
org.

Kamolov S., Konstantinova A., 2017. E-government: way of modernization and efficiency enhancement of public
governance. Pravo i upravlenie. XXI vek. [Journal of Law and Administration]. N2 1 (42).

Kamolov S.G., 2008. Nastol'nyj slovar’ municipal’nogo finansista. Anglo-russkij terminologicheskij slovar’-spravochnik
po rynku municipal’nyh obligacij [Desk dictionary of the municipal financial expert. English-Russian terminological
dictionary on the market of municipal bonds]. Moscow.

N22(47)/2018 87



YMPABJIEHUE: TPOBJIEMbl U MEPCMNEKTWBbI

PEBOJTIOIIIM B POCCUM 1917 TOTA
M CYIObBBI ATTBOKATYPBI

Bauecnaes Cvicoes™
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B6edenue. Lleav nacmosaujeil cmamvi — aHaius pegpopmupobanus adboxanypsl,
komopas obpasobasacy nocse PeBparvckoir u Oxmsadbpsckon pebosroyuii 6 Poccuu.
O snauenuu adBoxamypsl 044 2ocydapcmba eobopum mom ¢paxm, umo u Bpemennoe
npabumeascmbo, u npabumerscmbo bosvuiebuxob Oyxbasvro cpasy xe nocie 3axba-
ma Baacmu o3abomuaucs ee cyovboil. Bpementoe npabumensscmbo obpasobaro noo-
KOMUCCUI0 10 nepecMompy noaoxenus o adbokamype, 6bi1 nodeomobaen npoexm
3aKoHa 0 co30anuu He3aBucumoeo cocro8us npucsxuoi adboxkamyps. CHK PCOCP
24.X1.1917 200a npunss dekpem «O cyde» Ne 1, xomopsim ynpazonua adboxkamypy
be3 karoti-1ubo 3amenst. [Ipunumaemvie Bracmoto Bnaoms 0o 1922 200a pasiuuvie
noAoKeHus U nocmanoBaenus o npabosawsumuuxax - cbudemesscmbo npaboboeo
xaoca 6 cmpane. B 1922 200y BLIMK PCOCP, naxoney, npunsa «Ilosoxerue 06 ao-
Boxamype», komopoe npocyujecmbobaro do 1939 eoda. CoenacHo 31momy noA0KeHUI0
adBoxamypa 0bi1a noOKoHMpossHA 20cyoapcmBy. B 200wl penpeccutl ona He moeaa
ocyujecmbaams c6oto 2aabuyto yHxyuto, biia He 0onyueHa Hu k credcmbuto, Hu Kk
cy0eOHbIM npoteccam HAO penpeccupoBaHHbiMiL.

W moavko 8 1939 200y coeracto «Iloroxenuto 06 adBokamype CCCP» kosreeuu
a06oxamob cmai OMHOCUMEAbHO camoynpabasembimu, um Obiau 0ansl npaba 10pu-
Ouueckux auy, Beprysoce 8 obopom carobo adBoxam. Illau 200bt. [Tocmenento ocaa-
bas10cH 20cydapcmbentoe pykobodcmbo adBoxkamypoil. «Ilosoxenue 00 adBoxkamype
PCOCP» om 1962 eoda snauumevto pacuiupu.io npaba adboxama, xosieeutt Obiiu
npusHansl 000poBoabHbIM 00se0UHeHIEeM AUY, 3AHUMANWUXCS a0Bokamckol Oes-
MeAbHOCbIO.

B 1970-1980 ee. wiau noucku cobepuiencmbobanus uncmumyma adbokamypsl, 6
Koncmumyyuto CCCP 1977 200a bviaa Bxatouena cm. 161 o koareeuu adBoxamob. B
«[Tonoxenuu 06 aoBoxkamype PCOCP» 1980 200a codepkasuco npuHyuns MexoyHa-
POOHBIX aK108.

[ocae pacnada CCCP napsady ¢ mpaduyuonnoi adboxamypot Oeticmbobasu
max HasviBaemvie napastesstvie Kosseeuu adboxkamob, Beaace akmubuas paboma no
co30anuto HoBoil adboxamypsl. Mimoeom cman ¢pedeparviviii 3axon «O0 adBoxam-
ckotl desameavHocmu u adboxamype 8 PD», npunamuiii 6 2002 200y. AdBokam Obia
NpUsHAH He3a6UCUMbIM NPOheccuoHAtbHHIM coBemHuKkoM 10 npabobuim Bonpocam.
Bmewameavcmbo 6 aoboxamckyto desmenvHocms, ocyuecmbaaemyio 6 coombem-
cmBuu c 3axorooameavcmbom, 4ubo npenamcembobanue 3moi desmesvHocmu 0biA0
3anpeuyeHo.

Mamepuarst u memoO0uvt. Mamepuaramu 045 uccie0oBanus nocAyKuiu mpy-
0blL omeuecmBennvix u 3apybexHvix ucciedobameneis 6 obaacmu poccutickozo npaba,
3axonodamenvuvie axmovt XX Bexa Poccuu u CCCP. Memodoroeuueckyto ocHoBY uc-
caedoBanus cocmabuau odujedpusocodpcxue u acmHo-puouUecke Memoosl no3Ha-

* CbicoeB Bsiuecnas [iMutpueBuy, npenogasaTenb kadeapbl aasokaTypbl MOCKOBCKOro rocyAapCTBEHHOr0 MHCTU-
TyTa MeXAyHapoaHbIX oTHoleHni P®. Conpeaceaatens Coto3a nutepaTopoB PO, MoueTHbIN agBokaT Poccuu.
ORCID ID: 0000-0003-4053-0287

e-mail: advocat@mgimo.ru
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HuA 6 cgpepe opeanusayuu omedecmBennoi adBokamypul, Memoos. cpaBHuUMEAbHO-
npabobozo u ucmopuxo-npabobozo anaiusa.

Pesyavmamot uccaedoBanus. B pesyavmame npoBedertoeo HayuHoeo ucciedo-
Banus coenar B61600: mam, e0e HAPYUleH NPUHYUN 3KOHHOCTU U 20cno0cmByem npo-
usbos, 20e Hem adBoxama, mam Hem npaBocyous.

Obcysxdenue u saxarouenue. Obocrobana HeobxoOuMocmy He3aBucuMocmu
adboxama u adboxamypusl, adbokamypa Moxem pyHKyUOHUpoBams moavko 6 cma-
buvHOM 00uecmbe; 6 ycaobusx npaboboeo xaoca adbokamypa He Moxem Bvicnynams
Kkax npaBoboit uncmumym. Adoxkamypa - cpedcmbo cnacenus eocyoapcmba om Buy-
mpenHe2o pasioxenus. Tocyoapembo doaxHo 3abomumuscs 06 adboxamype u eapau-
mupoBams Hesabucumocns adbokama.

despaste 1917 roga mmpomsoién mnepe-

xof1, Poccumt oT MOHapXxmdeckom K pe-

crryOnvkaHckovt  dopMe  IpaBJleHMs.
D10 COOBITHE He OBUIO 3apaHee IOATOTOBJIEHO
HU VICTOpUYecKy, HU ropuandecku. ITosromy
HeYIVIBUTEJIHO, YTO OHO He CMOIJIO IIPOWTU
Oe300s1e3HEHHO.

Kax sto 6bp10?" ViMniepaTop Hukoman 11 B
r. Ilckose 2 mapra B 15 4acoB OT CBOEro vMeHu
1 OT MIMeHM CbIHa AJleKcesl OTpeKcsl OT IIpecTosia
B I10JIb3y OpaTa Muxamsia, KOTOPBIV OTKa3asics
CTaTh MMITEPaTOPOM.

Biracte B Poccum mepenuia Kk Bpemennomy
KommTeTy wieHoB IV I'ocygapcTBeHHOV [Ty MBI
VIMenHo aTOT KOMHUTET M copMMpoBal Iiep-
BBIVI COCTaB BpeMeHHOTO npaBuTeIIbCTBA.

Hapo ckasarp, 4To MHOTMe ajBOKaThI I10/I-
nepxxaym BpemeHHOe ITpaBUTeIbCTBO. 3a Bpe-
Msl ero CyllecTBOBaHUsS 4 IIPUCSKHBIX ITOBe-
PEeHHBIX B TedeHVe HellpOJI0JDKUTeIbHOIO Bpe-
MeHM BO3IJIaBJIUIM MUHUCTepPCTBO FOCTUIINNA.
Oro Obum KepeHckuit (BIIOCIEACTBUM IIpef-
cemaTeslb IIpaBUTelIbCcTBa), llepesepses, 3a-
pyaHbvi, MasisiHTOBIY, 3aMeCTUTeIIAMY MUHH-
cTpos ObuIn afgBokaTel CKapsaTvH 1 leMbaHOB,
KOTOPBIV TI0CJIe OTCTaBKM 3apy/HOro yIpas-
ns1 BegoMceTBoM ¢ 03. 09. 1917 mo 25. 09.1917
Oe3 yTBepXXIeHNs B JOJDKHOCTY MUHUCTpa [7.
C. 195], mo3xe 3amecTUTEIISIMM pabOTAIIN IIPU-
CsDKHBIE TIOBepeHHble bepenmiram 1 Basibll, a
Annponnnkos, ['pysenbepr, Jlepuiixuii, Jleon-
TheB, Yymaesckun u [upckuit cranm ceHaTo-
pamu, MaxsiakoB - nmocsiom Bo @pannym, My-
paBbeB ObUI Ha3HaueH IpefcenaTesieM dpes-
BbIYAVHON CJIe[ICTBeHHOV KoMuccum Bpemen-
HOTO ITPaBUTEJIbCTBA 110 pacciiefjOBaHNUIO IIpe-
cTymleHni apckoro pexxmma [7. C. 493-496.],
MUHWUCTPOM BHyTpeHHwuX fe ¢ 25. 09. 1917 o
25. 10. 1917 r. ObUT OPUCSKHBIN TIOBEPEHHBIV
Huxwmrun [18. C. 304].

Yro ObUTO criesTaHO BpeMeHHBIM paBuTeIh-
CTBOM I afmBoKaTypel? ITomkomuiccus 1o Iie-
pecMoTpy HOJIOXeHNs 00 aBOKaTy pe IOAT0TO-
BIUIa IIPOEKT 3aKOHa 0 cosmaHvy B Poccym Hesa-
BVICHIMOTO COCJIOBVISI IIPVCSDKHOV a/IBOKaTyPBL
BeIcimm eé opraHoM JI0/DKeH ObUT OBITH Che3,
B OKpyTax CyfeOHBIX MajlaT - obIiee coOpaHme
IIPVCSDKHBIX TIOBEPEHHBIX I COBET afIBOKATOB.
[TorHOMOYMS COOpaHIs U COBETa, IIpaByUla I
IIOCTYIUTEHVIS B aIBOKATCKOe COCTIOBVIE He MeHsI-
yice [10. C. 237-242].

ITocTaHoB/IeHMIEeM BpemeHHOro mpaBuTeIH-
CTBa >KEHIIVHBI MOJIYYVWIN pa3pelleHye 3aHN-
MaTbCsl afJBOKATCKOVI ITPAKTMKOV. B HEM ObUIO
CKa3aHO O HOMYIIEeHUN MX K BeJeHWIO UyXKIX
71 B CyJie, VIM pa3pellasoch paboTaTh IIOMOIII-
HIKaMVI IIPUCSDKHBIX TIOBEPEHHBIX ¥ BCTYIIATh B
cocstoBume ajsokaTos [9. C. 706].

Tpynano ckasaTth, kKak ITpeoOpasoBasio Obl
BpemeHHOe MpaBUTEIBCTBO aBOKATYPY - IIEpH-
Of1 €To [IeSITeJIBHOCTVI ObUI CIIVIIIIKOM KOPOTKVIM.

Bckope B Pocciit BHOBB mpowm3oliiia cCMeHa
Br1acTi. YTo Xe M3MeHWIOCh Hpu OOJIbIIeBN-
kax? Hexper CHK PCOCP «O cypme» Nel ot 24
Hos0ps 1917 ropa ynpasgHWI MHCTUTYT MpPU-
CSDKHOVI WM YacCTHOW aJBOKaTypel. Hukakoro
OpraHa BMeCTO HeTO CO3[JaHO He ObUIO, B poi
3aIIUTHVUKOB [IOMYCKAJIVICh «BCe HEMOPOYHBIe
rpakgaHe 000ero II0JIa, TIOJIB3YIONIecs IpaxK-
maHckymm mpasamm» [1. C. 560].

AnBOKaT, KaK W3BeCTHO, HeoTheMsIeMast
9acTh IpaBocynys. bes Hero mpasocymye He-
BO3MOXHO. Ec/iit B cyZie HeT cocTsg3aTe/IbHOCTI
CTOpOH - 3T0 Hempasbill cyf. CocTs3aTenbHas
cyneOHas mpolenypa sBjIsieTcss OapbepoM OT
Oe33aKkOHMS 11 MacCOBBIX peripeccuii. B HekoTo-
PBIX IIOCTAHOBJIEHMSX TOTO IIepuoa, KOTOpble
IPVHVMAJIVCh Ha COOpaHMsX aJBOKaTOB, TOBO-
PWIOCH O HEIPUMHATUN HelpaBoro cyna. Tax,
OMCKVie afIBOKaThI CIMTasIV, YTO OHVI He JIOJDKHBI

! ins 6onee nonHOro oTBeTa Ha 3TOT BOMPOC CM. Takxe: [25, 26, 27].
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BBICTYIIaTh B peBTpUOyHaJlax, TaK KaK B CTpaHe
CYIIIeCTBYIOT HeHajyleXallye ycjIoBus oOIre-
CTBEHHOV! 11 TOCyJIapCTBeHHOVI KU3HY, KOTOpbIe
VICKJTIOYAIOT ITpaBO3acTyIIHNYeCTBO, 100 B HEI-
HEIITHVX YCIIOBVISIX «HET VI He MOXeT OBITh Cy/Ia,
ecTh TOJIBKO pacIipasa, I7ie FOCIOfICTBYeT Ipy-
Oast cwla OMKapsi, B TaKOM Cyzle He MeCTO CIIy-
JKUTeJISIM TIpaBa M 3aKOHa, ¥ He IIPWINYecTByeT
VIM CBOVIM y4YacTeM CO3/1aBaTh BUAVIMOCTD I10]1-
mHHoro cyfa» [2. C. 57-58]. VIim: anBokaTtypa
[lerporpasia B 11eJI0M He IIpeIsITCTBOBaIa CBO-
VIM WIeHaM BBICTYIIaTh B PEeBOJIIOIVIOHHBIX Ha-
POAHBIX Cy/lax, OJJHAKO MHOTVe a/IBOKaThl caMy
OTKa3bIBaJIVICh B HVX Y4aCTBOBATb.

Ponp mpaBa ObUla HpUHVDKEHA JOHEJIB3S.
ITpaBoBov1 Xaoc — BOT IIOJIOXKeHVe ITePBbIX Mecs-
1ieB nocsie OKTAOpbCKOro nepepopora. Kax yxe
ynomuHaiock, [dekper «O cyge» Nel ympasn-
HIWI afIBOKaTypy Oe3 kakov-nbo 3ameHsl. Ha
MecTax MpelpVHMIMAJICh TIOIBITKM CO3[1aTh
XOTb KaKYIO-TO 3aMeHY, HO 3TU JIeVICTBUS Cypo-
BO Kapasmck. V3 oTuera TBepckoro I'ybotmena
focTvmvm 1918 ropma BumHO, uto B TBepn Obuia
cllejlaHa IIOIIBITKA 0Opa3oBaTh IOPUIMYecKoe
6ropo, Ho I'yboTHerioM rocTuIy OHa ObUIa IIpe-
cedyeHa, a e€ y4JaCTHWKM ObUIM ITpeiaHbl peB-
Tpubynay [3. C. 13-14].

IlepBasi monbITKa CO3AaTh MHCTUTYT afBOKa-
Typbl ObUTa npennpunsTa Hexperom «O cyme»
No2 or 7 mapra 1918 roma, B KOTOpOM JieKJia-
puposasioch, uto mpu CoseTax paboumx, com-
HATCKMX, KPeCThSTHCKMX M Ka3aublX JIellyTaToB
JIOJDKHBI CO3/1aBaThCd KOJUIETMM ITpaBO3acTyTl-
HIKOB B (popMe OOBMHMTEIIeN ¥ 3alITHUKOB.
V136mparvt v1 OT3BIBaJIVI VIX YIIOMSIHY ThIE COBETEL
Takwne xosuternm 66U co3manst [1. C. 572]. Tem
He MeHee OpraHbl IOCTUIIMM ¥ MeCTHBIe CY[IbI
OBUIV HEOBOJIBHBI [1€STeJTBHOCTBIO CO3IaHHO
3aIlVTHI, BUAS B HEVI IIEPEXUTKI IIPEXHEN afl-
Bokarypbl. Hapkom roctuim PCOCP Kypekuin
CUNTAL: «... BO3POAMIACh aJIBOKaTypa B caMoil
HexernartesibHou dpopme» [11. C. 75].

Hamo ckasath, d9To OOJIBIIEBUKI  VICIIBI-
TBIBJIVI ITPOJIETAPCKYIO HeNpuA3Hb K aJiBo-
Karype. Jlenun emé B 1905 romy B mmceme
«K E.. Cracosoit 1 ToBapuIillaM B MOCKOBCKOTL
TIOpbMe» IMcaJT: «AIJBOKATOB Haflo OpaTh B eX0-
Bble PyKaBUIIBI M CTaBUTH B OCajjHOe II0JIOXKe-
HIte, 100 3Ta MHTeJUIUTeHTCKasl CBOJIOYb YacTo
nackygHu4aer» [4. T. 9. C. 169-173]. Peus nuia
00 ajIBOKaTax, OTBepPraBIIIVIX COIVaI3M 11 KJIac-
coByo 00ppOy. Kak 6bI Tam HV ObUIO, HO TIOCTTE
IIpuxofa K BJIacTy OOJIBIIEBUKOB ajBoKaTypa
ObUTa yIIpasiHeHa, a BHOBb CO3jaBaeMasi ObUIa
LIeJIMKOM IIoffuMHeHa rocygapcrsy. Ilepuon c
Hos0ps 1917 no mast 1922 ropa ycj1ioBHO MOXXHO
CUNTaTh IepexoIHbIM IIepUOIOM a/IBOKATYpPHL.
[Tporecc moncka ymoOHOV JIsi HOBOVI BJIACTV

a/IBOKaTypel Ilpusesl K Tomy, urto 30.11.1918
roga npuHmMaercs [loroxkeHne o HapogHOM
cyne PCOCP, B coOTBeTCTBUM C KOTOPBIM IIPU
rybepHckmx CoBeTax paboumx 1 KpecThsIHCKIX
JeMyTaToB YUPeXIaloTcsl KOJUIeIMM 3all[UTHU-
KOB, OOBMHUTeJIeNl M IpeJicTaBuUTesIeNl CTOPOH
B IpaX/IaHCKOM ITporiecce. YjIeHbI KoJUleru,
KakK JI0JDKHOCTHBIe jimita CoBeTCKOM peciryomm-
KW, JOJDKHBI II0JIy4aTh cofiepkaHue B pasMmepe
OKJIaJla, YCTaHOBJIEHHOTO [T HAPOIHbIX Cy/Ien
[17. C. 103]. Ho u 311 K0JUTernm He onpasBiaIn
cebs.

11.05.1920 ropa CoBHapkoM n3paér ekper
«O perucTpary JInIi C BEICIIVM IOPUANYeCcKM
obpasoBaHMeM», COIJIaCHO KOTOPOMY B TP&x-
JHEBHBIVI CPOK II0CTIe OITyOJIMKOBaHVS HaHHO-
rO IIOCTAHOBJIEHNMsI YKazaHHBIe JIMIla 00d3aHBbI
3aperucTpupoBaThcd B IOMOTHeNIax ydeTa W
pacrmpenerieHvs pabodevi CYIBL IIO MeCTy XKW-
TesibcTBa. COIvIacHO JIeKpeTy, JInila B3AThble Ha
yu€T, MCcroiab3oBanch I'yOkoMamu rocTuimm
B OpraHu3alysx, HYXIAIOINXcd B IOpuUCTax-
IIpaKTUKaX B COOTBETCTBUM C ITpaBuIaMy Bce-
obmient Tpymosovt mosuHHOCTH. TakymM oGpa-
30M, JIesITeJIbHOCTD aflBOKaTa MOIJIa 3aMeHSThC
dopmornt Tpynosont nosuHHOCTH [1. C. 580-582].

B mroste Toro xe roma Ha TperbeM Bcepoc-
CUVICKOM Che3/1e desITelIeV COBETCKOV IOCTULINVL
yXe B KOTOPHIVI pa3 ObUIO BBbICKa3aHO MHeHMe
O TOM, YTO KOJUIETMM 3alllUTHUKOB cebd He
onpasgam. OHM 37I0yOTpeOsIsUI ToBEpueM,
HIOJTyYasIvl BbICOKME TOHOpPaphl M TOMY I10/100-
Hoe. B cBsa3u ¢ a1 JleHnH, a oH B cBOE BpeMs
Obu1 momorHMKoM CaMapcKoro ajjBokara Xap-
nvHa, B pabore «[lerckast Gorie3Hb JIEBV3HEL B
KOMMYyHM3Me» rmcall: «Mpl paspynnwm B Poc-
CUM, ¥ TIPaBWIbHO CAieslajIi, YTO paspyIIvIn,
OypXyasHyIo aIBOKaTypy, HO OHa BO3POXK[a-
eTcs y Hac IIof], IPUKPBITHEM COBETCKIX ITpaBo-
sarmtHMKOB» [4. T. 41. C. 101]. O oObsicHWMIT
3TO TeM, YTO KOMIUIeKTOBaHVe IIpaBo3alllTHN-
KOB ITPOBOIIUIOCH B OCHOBHOM 13 OypiKya3sHOV
VIHTeJUTUTeHIIVNA.

CnoBa Jlenvna Ha MecTax U B LIEHTpe ITOHSI-
7 KaK KOMaHIy Ha YHWYTOXXeHWUe KOJUIeImm
aJIBOKATOB W MPUCSKHBIX ITOBepeHHbIX. [lepu-
ox 1917-1921 rr. o cBUIETEILCTBAM MHOITIX
OTe4deCTBEHHBIX ¥ 3apyOeXXHbBIX WMCCIIefoBaTe-
JIevl O3HaMeHOBaJICA pa3pyleHVeM PyCCKov ajl-
BOKaTYPBbl, BCEr'0 TOTrO IIepefIoBOTO ¥ II0JIe3HOTO,
9To ObUI0 3a710keH0 B Cyne6HOT pedpopme 1864
rofa.

Teppop He momaaw Kajpel MacTepoB CTa-
POVt aIBOKATyphl. bbutn paccTpersaHsl 1axe Te,
KTO B TOfIbI Ilapy3Ma 3alliyiliagl PeBOIIoLIOHe-
poB:

- agBokaT MypasweB - 3ammTHUK Tpoir-
Koro, byxapuna, PeikoBa;
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- 3allUTHUK peBOJIOIMOHepoB Bopos-
ckoro 1 3ajioMoBa - MajaHTOoBIY;

- Jlonmatun-bapt (ceiH 3HaMeHMTOrO I'ep-
MaHa JlonaTiHa - iepBoro nepepounKa KHUTU
«Kammran» K. Mapkca);

- NPUCDKHBIV ITOBepeHHbIT OBUYMHHI-
KOB - 3ammTHUK Muxamia ®@pyHse - Oysy1iero
HapkoMa B 1924-1925 rr. 110 BOEHHBIM U MOp-
ckmM J1es1aM COBeTCKOro IIpaBuTesIbCTBa;

- Manpgesnbmram - 3alllUTHUK 3HaMeHU-
Toro peposioroHepa Hukonast baymana [5. C.
65].

YyicsleHHOCTD a[IBOKATOB COKpaTwIach ¢ 13
Thicstd B 1917 romy mo 650 B 1921 romy [6. C. 17].

HesaBygna Obula cyympba M HEKOTOPBIX
OCTaBILIMXCA B XKMBBIX aJIBOKATOB. Beimarormrics
IIPVICSDKHBIVE TTIOBePeHHBIVT AHIpeeBCKUI Ivical
30 mexabps 1917 roma AHatormo Pemoposirdy
Konn: «fI xBopato, OemicTsyio, moxmsao... bes
3aHSATUV, BBIHYX/I€H OIyCTOIIWUTH CBOIO KBap-
TUPY W JIVIIUTBCS JIOOVMMBIX KHWUT ¥ IIPOV3-
BeZIeHN VICKyccTB». 9 stiBaps 1918 roma moce
IIPOCTY/IBl YMep B CTpalIHbIX My4deHusix [24. C.
451].

Hetb3st ymoiruaTs 1 0 TakoM ¢pakTe, 4To Ha-
XOfISICh Ha IocTy MuHumcTpa roctuim Bpemen-
HOTO ITpaBUTeJIbCTBA, afBoKaT MasssHToBuy (
25.09. - 20.10. ), B cwiIy cBOMX OOS3aHHOCTEVL,
BBIHY>K/IeH OBUI 3aBM31pOBaTh IpuKa3 o0 ape-
cre JlennHa mocsie IIpoBajla MIOJIBCKOTO ITyTYa
OOJIBIIIEBVIKOB.

OpHako, 3aBM3MpOBaB IIpUKas, OH IIpeJy-
Ipexyaer (IIpefroIoXUTeIbHO vepe3 [Isep-
JKMHCKOT0) JleHVHa, COBeTYs eMy CKPBIThCS, UTO
TOT U CJieJIal.

ITociie ycTaHOB/IEHWS BJIACTM  OOJIBIIIEBY-
KOB, B 3HaK OslaromapHocTV JIeHMH BBITAI eMy
oxpanHylo rpamoty. He cracsia [12. C. 213-214].

Kaxk m3BectHo, B 1917-1922 rr. 06pa3oBbiBa-
JIVICh M [IEVICTBOBaJIV OpraHbl BHeCy/1e0HOM pe-
npeccunt. AJBOKaTOB, KOTOpPbIe MOIJIV OBl IIpe-
IIITCTBOBATh HACIJIMIO, OTCTaMBaTh IpaBa ape-
CTOBaHHBIX, PSAIOM C TeMW, KOO MpUBJIeKaIv K
YTOJIOBHOV OTBETCTBEHHOCTY, He ObUIO.

B 10 xe Bpema Hapkowm roctuiym PO Kyp-
ckmit ( OBIBIIMIT IIPVCSDKHBIVI ITOBEPEHHBIN )
07100psI [1eSATeIIbHOCTD «PeBOJIIOIVIOHHBIX Ha-
POIHBIX CYZIOB», OOpalllasi BHIMaHVe Ha TO, YTO
«B CBOEVI OCHOBHOVI JIeSITeJIbHOCTY — YTOJIOBHOM
peripeccyy - HapOIHBIN Cy[I aOCOTIOTHO CBOOO-
JieH U PYKOBOJICTBYeTCs, IpeX/ie BCero, CBOMM
npasocosHaHMem» [11. C. 47]. Ero 3amecTturesnb
[Namryxanmc HacTauBal: «...IIpaBO y Hac ca-
MOCTOSATEJIbHOV M 3aKOHHOV POJIM UIpaTh He
MOXeT... MBI 3a To, 4TOOBI B IIpaBe Ha IIePBOM
MecTe CTOsUIa ITOJINTMKA, YTOOBI TIOJIUTVIKA [I0-
BJIeJIa HaJl IIpaBoM, 100 OHa BeTIET Briepen» [13.
C. 48].

Kcratu, Bormpocsl o cyie0HOV [1esITelIbHOCTH,
a aJIBOKaTBhl, KaK M3BeCTHO, HeoTheMJIeMas 4acThb
IIpaBoOCyAMsl, MOJHVMAJICh Ha IapTUIHBIX
dopymax, B yacTHocTH, Ha XV cbessie mapTumn
pasropesiach AMCKYCCHs O Cyfie U J1esITeIbHOCTU
opraHos roctuimy. IlapTuiHent u rocypmap-
crBeHHBIN esTenb, wieH AH YCCP 3atoHckmin
ceToBal: «[leMoKpaTusM cynaeOHBIVI pa3Besy,
YEpT 3HaeT KaKoW: TPaTuM Ha 3TO MIJUIMOHbD»
[14. C. 427]. Hapxowm toctvmm PCOCP frcon
BO3MYIIIAJICS, YTO B OpraHax IOCTUIIMM 3allliTa
3aKOHHOCTW «IIpeBpalllaeTcsd B OYKBOEJICTBO»,
II0 ero MHEeHMIO IpodeccrOHaIbHBIN I0pUIN-
YecKI YKJIOH «He COBCeM I10JIe3eH I ejla co-
BeTcKom roctuinm» [14. C.475-476]. HlxupsTos
~ TOCYJApPCTBEHHBIVI I HAPTUVIHBIV [esITelIb He
IIOHVMaJI, TIoYeMy CybM MPecTyIIHMKa He Cy-
ISIT, eCTIN €TI0 He COOTBETCTBYeT OyKBe 3aKOHa:
«Kpome OyKBBHI 3aKOHaA [IOJDKHO OBITH peBOJIIO-
LIMOHHOE Yy The Ipu pazdope JIF000To fIer1a, a y
HUX MHOTJIA 3aKOHBI BbIIie Bcero» [14. C. 534].

beum m Hecornacuble. ITpokypop pecrty-
Omkv KpbUleHKO HAIIOMHIUI O BEpXOBEHCTBE
3aKOHHOCTV HaJl 11eJ1eCO00pa3sHOCTHIO 11 ITPOIIN-
TUpoBasl cjioBa JIeHMHa 0 eIMHOM IMOHVMaHUU
3aKOHHOCTM, ero mpepsan: «He menanre us3
storo dpervmar [14. C. 522].

Kcratn, oH Xe chirpasl pelaroliyo poib B
OTCTaMBaHMM Cye0OHOr0 COCTA3aTe/IbHOIO IIPO-
11ecca, KOTOPBIVI HEBO3MOXKeH 0e3 yJacTvis afBo-
Kara. B 20-x rogax pasepHysach AucKyccus 00
OTMeHe Cy/1eOHOro COCTSI3aHWs, MOJI pa3 JIVK-
BUJIVPOBaHbl Cephe3Hble IMPOTUMBOPeUMss MexX
rOCyJapCTBOM U JIMYHOCTBIO, TO ajBOKaThl He
HyXHBbI. KpbUIeHKO e yTBepiK/iaj, U4To COCTs-
3aTeJIbHBIV IIPOLIeCC — 3TO «KyJILTYpPHOe JIO0CTH-
JKeHVe», I aflBOKaT JI0JDKeH OBbITh y4aCTHMKOM
cynebHoro 3acegavs. Ero Touka spenms Bo3o0-
mapaia [15. C. 72-74].

W Bcé-Takm posib IipaBa ObUIa MpMHIDKeHa. B
OT/IeJIbHBIE IIepUOzIbI FopuanyecKast Irpodeccst
BOOOIIle, a aIBOKaTypa B 0COOEHHOCTH, He Haxo-
oy cebe morpkHOro mpuMeHeHws. CKasblBa-
J1ach M IIPOTMBOPEUMBOCTD IIpe00pa3OBaHMil B
Iporiecce (pOPMMUPOBaHNs CyJla U aJIBOKaTyPhl,
KOTOpbIe ObI COOTBETCTBOBAJIV TEOPWM MapPKCI3-
Ma 1 3ajauaM Toro nepuopa. K tomy xe mymckyc-
CVVL O 11e71eCO00Pa3HOCTY afJBOKATY PBI HE MOTTIVI
He BJIVSITh Ha OTHOIIIeHMe BJlacTell K Ipodec-
CMOHaJIbHOW ajgBoKaType. ITpenmpuHymaiich
TIOTIBITKY CO3/1aTh TO KOJUIETMM 3alllUTHUKOB U
OOBMHWMTesIeV], TO IIPUBJIEKasIN Il BBIIOJIHE-
HIISL aIBOKATCKVIX 00s13aHHOCTeN MOOVIIM30BaH-
HBIX B IIOpsifIKe TPYA0BOVI IIOBUHHOCTH. Beé 310
B Te TO/bl CBUJIETEIbCTBOBAJIO O BTOPOCTEIleH-
HOM 3Ha4yeHVM afBOKaTypBhl, 7a M a/IBOKaTCKas
HedTeJIbHOCTD peryynpoBaiach He COIO3HBIM 3a-
KOHOJIaTeJIbCTBOM, a PecITyOJIMKaHCKMM, IUTIOC
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3aBVICYIMOCTB OT IAPTUIHBIX V1 COBETCKIX Opra-
HOB, CyJla I IIPOKypaTypbl. Mexy TeM, Borrpoc
0 BO3POXXIIeHWN MHCTUTYTa a/IBOKaTyphl Ha3pe-
BaJI, TeM DoJiee, UTO /IS BBIXOHA M3 IIyOOKOro
COLIMAaIbHO-3KOHOMIYECKOrO Kpwmsica B COOT-
BETCTBUV C HOBOVI SKOHOMWYECKOVI ITOJIUTHUKOM
HeoOX0oIyIMO ObUIO pa3BVBaTh 3KOHOMIIKY C 3JIe-
MeHTaMV PbIHKa, a 3TO HeBO3MOXHO 0e3 cocTs-
3aTesibHOTO mpasocyayus. Ho rae B34Th Kampsl,
ecJIV flake VX He ObUIO B BBICIINX PYKOBOSIIIVIX
aJIMVHVCTPATVBHBIX OpraHax. Tak, Hampumep,
Marsues - pykosopures HKBJI Hosocvbup-
ckom1 obacty, B rpadpe «obpasoBaHMe» yKas3bl-
BaJI — «HUCIIee» A M3BECTHBIN KpOBaBbI ExoB,
B CBO€ BpeMsi OCVIIVJI JIVIITh HeCKOJIBKO KJIacCOB
[20. C. 66].

Henocratok coOCTBEHHBIX KBaIMPUIIPO-
BaHHBIX IOPMANYECKMX KaJpoB 3acTaBiul IIpa-
BUTEJIBLCTBO C 11eJIbI0 COXPaHeHNs CBOeVl KJIacco-
BOVI JIVHVIVI TIPUOETHYTh eIllé K OHOV YJIOBKe.
[Tonoxenne o HapogHoM cyae oT 30 HosOpA
1918 r. obs3as10 Cyn IpM pacCMOTpeHW [l
IIPUIMEHSTD JIeKpeThbl COBeTCKOVI BJIacTH, a B CIIy-
Yae MX OTCYyTCTBUS VIV HelIOJIHOTBI — PYKOBOJI-
CTBOBATBCS COLMAIIMCTIUECKVM ITPaBOCO3HAHN-
em [17. C. 101]. Ho, mockosbKy IrpaBocosHaHMe
Bellb He OOBeKTVBHas, a CyOBeKTMBHAs, TO 3TO
IIOPOXKIAJIO ITPOV3BOJI 11 De33aKOHME, OJTHAKO B
TOT IIePVOJ], TaKOe II0JIOKeHVe O0bICHSUIOCH He-
00XOIVIMOCTBIO KJIaCCOBOTO TIO/IXOMIA.

Halll BcepoccmiickoM chesfie fedTesieri CoBeT-
CKOW IOCTMIIMM, cocTosiBIIeMcs B moHe 1920 r.,
OTMeuasIoch, YTO, XOTS IOAOOp KaHOWIATOB B
KOJUIETMIO ITPaBO3acTyITHMKOB IPOBOAVIICA TIOTT,
HaOJTIofIeHieM OT/IeJIOB FOCTUIIVV TYOePHCKIX
VICTIOJIKOMOB, B KOJUIETMIIO ITPOXOMWIN IIpefl-
CTaBUTeJIV CTApOM ajBOKATyphl. B cBssu ¢ oM
HeKOTOpble BBICTYIaBINVe IIpefylaraan axe
OTKa3aThCs OT MHCTUTYTa 3alllThl BOOOIIIE.

22 mag 1922 roga BLVIK PCOCP yrsepayn
cBovIM ITocTaHoBIeHMeM [Tostoxenne «O0 anBo-
KaType», HO, TaK KaK OHO JIVIIIb B OOILIVX Yep-
TaX TOBOPWJIO O BHOBb CO3[laBaeMbIX KOJIIETVIsAX
3ammTHNKOB, To HapxkomMiocrom 5 wmrorra 1922
roga npuHmMaetcs Ilomoxenne «O Koswternm
3aIUTHIKOB», B COOTBETCTBIN C KOTOPBIM JaH-
HBIe KOJUIETMI 0Opa3soBBIBAIVICh B KaXKIIOW Iy-
OepHvv mpu ryOepHCKMX CyIax, a Haf30p 3a ux
JedTeJIbHOCTBIO BO3JIarajics Ha Cy/l, VICIIOJIKOM
u npokyparypy. CTeHOrpaMMBbl Bcex 3aceflaHuii
KOJUIETMVI HaIlpaB/IsUINCh B IIPOKYpaTypy W
CyJIbL; JIBa pasa B rofi MpesuInyM IpeJCTaBIsI
OTYeThI 0 paboTe KOJUIermu B IyOepHCKUM Cy/l
[1. C. 592-593]. D10 IlonoxeHne mmpocyIecTBo-
BavIo 110 1939 ropa.

A uro 6bu10 Mexy 1922 romom u 1939 ro-
7I0M, KOTJIa afjBOKaTypa ObUIa IIOAKOHTPOJIbHA
napTuM U coseTaM, Cyly u Hpokypatype? K

coxayteHmto, 6bu1 1934 rop. 10 vora 1934 roma
LMK CCCP cBovm noctaHOB/IeHVEM 00Opa3oBal
obmiecorosHet HapkoMaT BHyTpeHHUX fiell, B
KOTOpBI opranmsanyonHo sonuio OITIY. Ho-
BOe BEIOMCTBO, BO3IVIaBjIsieMoe Hebe3bI3BecT-
b [T Irofor, noinyumwIo McKounTe/ IbHbIe
norrHoMounst, ipy HKB/I Osuto opraHmsosaHo
Ocoboe CoseliaHme, KOTOPOMY IpeloCTaBJIs-
JIOCh ITPaBO BBICBUIKM ¥ CCBUIKM, 3aK/IIOYeHVe B
VICIpaBUTEIbHO-TPY/OBbIe Jlareps Ha CpPOK 10
IIATY JIET U BBICBUIKY 3a rpanmity [21. C.528-529].
5.X1.1934 MK CCCP n CHK CCCP npunsum
IIOCTaHOBJIEHNe, PaCIIVPSIONIVe IIOJTHOMOYMS
Ocoboro Coseranms mpu HKB/T CCCP, xpome
TOrO, B €ro 3acefaHMsAX 00s3aTeIbHO IOJDKeH
npucytcrBoBaTh Ipokypop CCCP wm ero 3a-
MecCTUTesIb. YBBI, a/IBOKaThl K TaK/M 3ace/laHu-
sM He JIOIyCKaJIVIChb M TIPeIOTBPaTUTh BHeCY-
nebHele pertpeccuyt He Moy [21. C. 147-148].

Pokosyto porte ceirpasio yourictso 1.X11.1934
roga wreHa [ToymrGropo LIK BKII(6), cexpe-
Tapd lLlenTpassHoro m JlenmHrpajckoro oo6-
slacTHoro koMmwutreros Iaptuy Kuposa. B stor
Xe JleHb ObUT0 IIpUHATO 1ocTaHosIeHne LIVIK
CCCP «O BHeceHMM M3MeHEHWI B YTOJIOBHO-
IpolieccyalbHOe — 3aKOHOJIaTeIbCTBO», 3aKOH
OBUT 11 KpaTOK, ¥ KeCTOK: TIO JleJlaM O TeppOpH-
CTUYeCKMX aKTax CJIefICTBME JOJDKHO 3aKaH4M-
BaThCs B CPOK He Oortee 10 mHer1, 00BMHMTEIbHOE
3aK/II0UeHe - Bpy4asloch 3a CyTKM JI0 paccMo-
TpeH: [Iefla B Cy/ie, feja CIIyIIaIich Oe3 yda-
CTUsA ITPOKypopa 1 ajiBokara. I'lo aTmmM frestam He
JOITyCKaJIMCh HY KaccallMioHHOe o0KasloBaHMe,
HU TIofIaya XojiaTavicTB o noMwiosanum. [Ipu-
TOBOP K BBICIIIEVI Mepe HaKa3aHWs JI0JDKeH ObUT
IIPUBOJIUTRCS B VICTIOJIHEHVIe He3aMe [ INTeJIbHO
[21. C. 927].

3amedy, 4TO yHpolreHHas cyaeOHas Ipoiie-
Aypa B IIOJIHOV Mepe VCII0JIb30BaJlach BO BpeMe-
Ha Beymkont @panitysckont peposmonym. B vrone
1794 r. KonsenT nop nasineHueMm PobGecrbepa
puHsiI fekpeT «O Bparax Hapoja», VMeBIINA
3710BelIye TIOCIIeICTBYIS. DTOT JleKpeT yIIpoIlial
cynebHyro mporenypy. OOBMHSEMBIVI IOIpa-
IIVBaJICS. TOJIBKO Ha Cy[IeOHOM 3aceflaHWV, He
VMeJl IpaBa Ha 3alllUTHUKA. PyKOBOICTBOM K
BBIHECEHUIO ITPUTOBOPa I0JDKHA CITY KUTB JINIIIb
COBECTb IPUCSKHBIX. 3a BCe IpecTyIUIeHMs,
HojyIeXxalliyie pacCMOTpeHnIo PeBosToIoHHO-
ro TpuOyHasa, Ha3HadaJacb CMepTHas Kas3Hb
[19. C. 75].

Kcratn, B )kepHOBa MaccOBBIX perpeccuil B
Poccyut onait u iepsbInt ipokypop CoseTcko-
ro Corosa AKyJI0B, IIpy KOTOPOM ObUIO HOIpa-
HO cyzornpon3ozcTso. B 1937 romy oH 6611 pac-
CTpeJIsiH 3a KOHTPPEBOJIIOLVIOHHYIO JlesiTelIb-
HocTb. Ha camoM Jierte B MaTepuaax yrojoBHoO-
ro Jiej1a AKysIoBa HUMKaKVX I0Ka3aTeIbCTB BUHBI
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HeT. VIMesiock [1Ba IIPOTOKOJIA €ro JOIIPOCOB C
IOKasHHBIM ITpU3HaHMeM, KOTOpoe ObUIO BBI-
6uTo cieosaresiem. Ha cyme Akysios oTkasasicst
OT HMX, COCJIABIIVICh Ha IIOTEPIO BOJIN BO BpeMsi
TaK HasbIBaeMbIx gorpocos [20. C. 77].

beiBimin  mpoxkypopckuit  pabotauk Ilas-
JIOBCKMV, IIPVUVCIIEHHBIVI K BparaM Hapoma,
TaK ONWCBIBJI 3TW, TaK Has3bIBaeMble IOIpO-
cel: «B Houb Ha 20 deBpais g ObUI BBI3BaH K
BapeHoBy, koTophIit 1301BaI MeHs BCIO HOUB,
TpeboBasl, 4TOOBI s pacKasuicsi B KOHTPPEBO-
JIFOLIVIOHHOV AiedTesibHOCTH, 1 11 2 MapTa 1 ObUI
BbI3BaH K HeMy e U B TedyeHMe 4-X CyTOK ITpo-
CTOSUI Ha «CTOVIKe». BpIBIINII IIpoKypop Xaba-
POBCKOTO rapHM30Ha XOPOIIVWIKMH IMCal, YTO
BO BpeMs JIoIpoca KaIluTaH rocbe3onacHOCTU
HaJlesI Ha ero pyKu «aMeprKaHCKVe KaHaslbl»,
IIOCTaBIWI K CTeHKe, cTasl OuTh. Tak mpomorrka-
JIOCh M JHEeM, ¥ HOuUbIO ¢ 23 110 29 Mas. «ITocre
Oal MHe crmcok m3 10 yestoBeK, KOTOPBIX KO-
Obl 51 3aBepOOBasl. DTOT COVCOK S MOATIVICAII»
[20. C. 81-83].

K coxasenuio, B Takmx ciIy4asx ajBoKaT
ObUT He Hy>XKeH. AIBOKaT He3aMeTUTeIbHO ObI
norpeboBajl IOC/Ie BCTpeuy C IOf3allTHBIM
MEJIVIIMHCKOTO OCBU/IeTeIbCTBOBaHS, IIPVIBIIe-
YeHMs K OTBeTCTBEHHOCTY BUHOBHBIX, CTPOTOI'o
coOsTIonIeHst 3aKOHHOCTW, T0BeJI OBbI 3TN CITydan
10 OOIIIeCTBeHHOCTH, T.e. IIPUHSUI Ha/ljleXxaliye
Mephl 110 yCTpaHeHMIo HapyllleHns 3akoHa. Ho,
KakK 5 yKe YIIOMIMHaJI, aflBOKaThl ObUIV He HYX-
HBI, OHVI MeIIajIv OBl.

A, xcTaTy, IIoYeMy a/IBOKaThl Melam ObI?
HeMopamsaliyst Hapoyia, BCeoOIIuvi cTpax, pe-
aJIbHasi OIIaCHOCTB, YTO JIFOOOVI YesIoBeK, He3a-
BVCVIMO OT ITOJIOKeHsI, KOTOpOe OH 3aHVMaeT U
KaKye MMeeT 3aCJIyTH, MOT B JIIoDOoe BpeMs CTaTh
BparoM Hapofia, Bce 3TO 3acCTaB/IsUI0 OBITh IO-
KOPHBIM. Bo Bpems pasryia Teppopa He ObUIO
HU KPUTMKM B aJipec BJIaCTH, HV He[J0BOJILCTBA
Hapojia CBOMM II0JIOKeHMeM. ABOKaThl I
IIPaBOBOIO TOCyJlapCcTBa TakKXke eCcTeCTBeHHbI,
Kak ITpaB/Ia, HeOOXOMVMBI, KaK Bpad [JIsi 00JIb-
HOTO.

C 1934 ropma o 1938 rop, HKB/], cran Mory-
IIIeCTBEHHOV OpraHm3anyer. MacirraObl ero
JedTeJIbHOCTU Y XKacHYJIM BJIacTh, Mepbl ObUIM
npunsTel. HKBI Ovu1 pasperten ma MBI n
MI'B. Exo0B 1 ero 3aMbl caMyl CTa/Ill «BparaMu
Hapozia».

A 9T0 Xe B 3TUX CJIydasix aJjBoKaTypa?

Orroro, HacKOJIBKO OHa 3aKOHOJIaTeJIbHO 3a-
IMIIleHa, CaMOCTOsITe/IbHa ¥ CWIbHA, 3aBVUCKT
YBepeHHOCTb I'pakaH B CBOEVI 3allVIIIeHHOCTIA.
YBbI, afjBoKaTypa He MOIJIa OCYIIIeCTBIIATh CBOe
IJIaBHOe IIpeJlHa3HadeHMe, COCTosIllee B OKasa-
HUM IOPVZIMYecKO TIOMOIIM OOIecTBy M Kax-
JIOMY ee WIeHy, B 3alll/Te ero MHTePecoB, IIpaB 1

cBo0OI, 0becrieueHIsI IOCTyTIA K IIPaBOCY/INIO, He
MoIJIa 3alMIIaTh 3aKOH OT IPOM3BOJIBHOIO TOJI-
KOBaHM:A M HelpaBWIbHOroO IpyvMeHeHns. OHa
ObUIa He JIOMyIIIeHa HYA K CJIETICTBIO, HY K Cyze0-
HBIM IIpolleccaM HaJl pelpeccpOBaHHBIMIL.

[lepexxs MHOro4mcIeHHBIe peopraHm3a-
LMY POCCUTICKAsl aJIBOKaTypa OKOHYATeIbHO
cdopmmposaitack ¢ npuHATIIEM COBHapKOMOM
Coroza CCP 16 asrycra 1939 ropa «Ilonoxenns
00 anBokarype CCCP», 1o KoTopoMy KoJuIerusi
CTajla CaMOYIIPaBJIsieMol, B 000pOT BEPHYJIOCh
CJI0BO «ajiBokaT». Koswternsm Obumv gaHbl mpa-
Ba fopuaydeckux il KOpuanyeckast moMornip
HaceJIeHNIO OKa3bIBaslach Iy TeM:

a) Jauu IOPUAVYeCcKMX KOHCYJIbTaIUi (Co-
BeTOB, CITPaBOK, Pa3bsACHEHWI U T.I1.);

©) cocrapieHNs 3asBI€HWUV, XaJlod, IIpy-
I'VIX JOKYMEHTOB 10 ITpoch0e rpaxkiaH, yupex-
JEeHVIVI, OpTaHM3aLUI U TPeaIPUSTI,

B) ydacTVs aIBOKAaTOB B CyHdeOHBIX IIpo-
reccax [1. C. 610].

[TonoxeHne 3TO  IMPOCYIIECTBOBAJIO /10
1962 r., ero samenwio «Ilonoxenne o6 amgso-
karype PCOCP». Hago ckasarb, 4T0 BO Bpeme-
Ha XPYIIEBCKOVI «OTTeIeI» Jmbepav3ariys
YTOJIOBHOTO ¥ YTOJIOBHO-ITPOIleCcCyaIbHOIO 3a-
KOHOJIATeJIbCTBA, CIIOCOOCTBOBasIa  CO3AHMIO
cucTeMbl 3ammThl IpaB rpaxaad. Hosemr YITIK
PC®CP (27.10.60 r.), HOBOE ITONTOXKEHME 00 ajl-
Bokarype (23.07.62 r.) maam BO3MOXHOCTH a/l-
BOKaTaM Ha OOJIBIIYIO He3aBUCUMOCTb M CaMo-
CTOATEIbHOCTB. D10 Ilojto)KeHve 3HauMTeTbHO
pacIpwIo MpaBa ajiBoKaTa, IOIYCTWIO He-
KOTOpoe ocslalyIeHne ToCyapCcTBEHHOIO Ppy-
KOBOJICTBA aJBOKaTypPOVL: KOJUIEIW aJBOKaTOB
OBUIV TIPVI3HAHBI JOOPOBOJIEHBIM O0BEAVIHEH-
eM JIMII, 3aHMMAIOIIVXCS aJJBOKATCKOV JedTelTb-
Hocthio [1. C. 616-617].

B 1970-1980 romer num adpdexTrBHbIe IOou-
CKM COBepIIIeHCTBOBaHMS JeATeJIbHOCTU aJlBo-
KaTyphbl, IIOBBIIIEHNs ee CaMOCTOSTeIIbHOCTU
VI poiM B 3alliTe 1paB rpaxiaH. B 1977 romy
ovuta mpuasTa Korcturynms CCCP, B Hew co-
nepasiach cT.161 o Koyuiermm ajglBOKaToB.

Bosbimioe 3HaueHMe I MpaBOBOTO ObecrIe-
4yeHNs afBOKaTypsl nMesio [loroxenne o0 af-
BokaType PCOCP ot 20 Hos0ps 1980 r. D10 Ilo-
JIOKeHVe SIBWIOCH OOJIBIIINM IIIaroM BIIeper] 10
CpaBHEHWMIO C ITpe/IbITyIIIMI 3aKOHOIaTe IbHEI-
Mu aktamu. Bo-riepBeix, sTo Ilostoxenne paspa-
OaTbIBaJIOCh B YCTIOBISIX, KOT/Ia TIPEXXHVIE MIe0-
JIOrVYecKyie JJOrMBI ITpeTepIiesiv CyIlleCTBeHHbIe
V3MeHeHNs - B CTpaHe CTPOWIN COIMaJI3M C
YesIoBeuecKuM JIioM. Bo-sropeix, B Ilosmoxe-
HUV YYUTBIBAIVICh I HOPMBI MeXXIyHapOJHOIO
IIpaBa, 100 Hallla CTpaHa BCTYIIIUIA K TOMY Bpe-
MeHM B 310Xy MMPHOIO COCYIIeCTBOBaHMS To-
CyJIapCTB C pas/IMYHBIM IIOJIUTUYECKIM CTPOeM,
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OKOHYaTe/IbHO 1 0ecrioBOPOTHO OTKas3ajlach OT
VZieVi MPOBOVI PEBOJIFOLIVA.

B cratbe mepsom Hosoro Ilosoxenus me-
KJIapVpOBaJIVICh ITPUHIIMIIBL MeXTyHapOIHbIX
akToB: «AnBokarypa B PCOCP copericTByer
oXpaHe ITpaB ¥ 3aKOHHBIX MHTepecoB I'PaKIaH...
yBa)keHMsl K ITpaBaM, YecTy U JOCTOMHCTBY ». [1.
C. 634-655].

HeobxomyMo oTMetnTh, 9TO B paspaboTke
sToro IlonoxxeHns BBIIAIOIIYIOCS POJIb ChITpal
naTpuapx oTedecTBeHHOU ocTuiy Tepebu-
1108 - MyHMCcTp foctiy CCCP (01.09.1974 r. -
12.04.1984 r.). Betepan MmHIOCTa, TIpopaboTaB-
UV B HeM IIOYTY II0JIBeKa ¥ BO3IJIaBJISBIIINIA
orpen agsokarypsl V1.10.Cyxapes BcrioMmHaeT:
«HukTo 13 pykoBogTesiet MMHIOCTa He cieslasl
TaK MHOTO JIJIs1 aJIBOKATyPhl, Kak 3To cesai Te-
PpednIoB: OTMEHWI YIIepOHYIO [AJIs agBOKATOB
cr.12 Tlonoxenus o6 oruiare amBOKaTOB, IIOf,
€ro PyKOBOZICTBOM pPa3paOOTaHBl MHCTPYKIIVV
«O pabote co craxepamm», «O KOHCy/IbTaIIN-
OHHOVI paboTe afBoKaTOB», «O BBIOOpax B py-
KOBOJISIIIVe OpraHbl KOJUIETUI aflBOKaTOB», pas3-
pabotan 3akon 1979 roma CCCP 06 amBokatype
1 Ha ero ocHose «IJonoxeHne o0 amgBokaType
PCOCP» or 20.X1.1980 r., KoTOpOe mpocyiiie-
crBoBasto 10 2002 roma [16. C. 74-77].

ITociie pacnaga CCCP mapsamy ¢ Tpaguim-
OHHOVI aJIBOKATypOWV [IEeVICTBOBa/IVI TaK Hasbl-
BaeMble IlapajUleJIbHble a/IBOKaTyphl, Beslach
aKTMBHas paboTa II0 CO3[IaHNIO HOBOVI ajBOKa-
Typbl. VTorom crain ®enepaabHbi 3akoH «O0
aJIBOKATCKOV [IesITeJIbHOCTU ¥ ajjBoKaType B
PD», npumarem B 2002 romy.

Cr. 2 mepBoVi I71aBBI 3TOrO 3aKOHA ITPOBO3IJIa-
maeT: «AJBOKaT 4BJIseTCs He3aBVUCUMBIM ITpO-
deccroHaIbHBIM  COBETHMKOM II0  ITPaBOBBIM
BOITpOCaM; B CT. 3 3TOVI e IJIaBbl TOBOPUTCS,
YTO aJlBOKaTypa He BXOAUT B CUCTEMY OpraHOB
roCyJapCTBEHHOV BJIaCTU ¥ OpraHOB MeCTHOI'O
caMoyIIpaBJIeHVsl; CT. 18 TpeTbert I71aBbl jeKila-

pupyet: «BmeraTesibcTBO B aJIBOKATCKYIO Jesi-
TeJIbHOCTh, OCYIIECTB/IIeMYIO0 B COOTBETCTBUM
C 3aKOHOJIaTeJIbCTBOM, JIMOO MpensaTCTBOBaHMe
3TOVI IeATeTbHOCTY KaKuM OBl TO HY ObUIO 00-
pasoM sampertraercs» [1. C. 661, 663, 678].

Crrenryet 3amMeTuTh, UTO ajiBoKarypa Poccym
vcnbITa1a 00sIbIlIoe MOTPsICeHMe He TOJIBKO OT
OxTs0pbckovt pesormonm 1917 ropa, B Kakovi-
TO Mepe Ha cyabOy eé mosmvsUla v Bermkas
@DpaHnitysckas pepormonys. He zabOwiBarire, uro
cpeny eé BoxIevt ObUIN 1 afgBoKaThl. ExaTepu-
Ha II, HaryranHas 5TOVI peBOJIIOLVeNt, B IIIChMe
I'pammy B 1780 1. TIMicasia «a/IBOKATHI... Y MEH:
He 3aKOHOJIaTeJIbCTBYIOT M HUKOITa 3aKOHO/Ia-
TeJIbCTBOBaTh He OynyT...». VimmepaTtop Huko-
nan I rosopwt IosmuiieiHy, oTcTanBaBIIeMy BBe-
JleHVe aJIBOKaTyphl: «A KTo roryow dpaniio,
Kak He ajiBoKaThl... KTo 661 Mupabo, Mapar,
Pobecmbep... HeT, kHs13b, ITOKa 51 Oy/1y IIapCTBO-
BaTbh, Poccuy He Hy>XHBI afjBOKaThl, IIPOXKVBEM
m 0e3 Hmx» [22. C. 320].

Kak 3HaTh, He Oy/b PEBOIOIIMIOHHBIX COOBI-
Tin Bo dpaniym, Bo3MoxHo B Poccnn ajiBoka-
Typa nosiByiack Obl paHbIire 1864 rofa.

Hano ckasaTb, uTo npesyOexieHme IpoTuB
aJIBOKaTypbl BCTpeyaeTcs TaM, Ifie OTCYTCTBY-
eT MPUHIINII 3aKOHHOCTY 1 FOCIIOZICTBYeT ITpOo-
m3port. ITpu Hamoreowne I craBmics Bommpoc 06
YHUUTOXEHUI COCJIOBHOW ajiBoKaTypsl. Korma
eMy ITpefiCTaBIIV HOBBIVI IIPOEKT OpraHu3alim
aIBOKaTypHl, OH Hammcasl: «...Iloka s Oymay Ho-
CUTB IIIIAry, 5 He TIOAMNIITY IToJ00HO0ro HeKpe-
Ta. 5 Xo4y, 4TOOBI MOXXHO OBUIO OTpe3aTh SI3bIK
BCSIKOMY a/IBOKaTy, KOTOPBIVI ObI yIIOTpeOwT ObI
ero MpoTuB IpaBuUTesIbcTBa» [24. C. 123]. B rogst
BTOPOVI pecTaBpaliyy, Kak Mvicasl BbIIArOIIMIICS
IOPVCT-UCTOPYK JIoXBUIIKMIL, OBUTNM JIIOIN, KO-
TOpBle CUMTaJIM, YTO ajjBOKAT, 3aIl[UINAIOIIIA
HIOJIUTYECKOTO ITPeCcTYIIHMKa, /ielaeTcsi coob-
HTHMKOM B nipectyiutenmn [23. C. 27].
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REVOLUTIONS OF 1917 IN RUSSIA AND THE HISTORY

OF THE ADVOCACY

Introduction. The aim of this article is the analy-
sis of the reforming of the Bar association, which arose
after the February and October revolutions in Russia.
The fact that both the Interim Government and the
Government of Bolsheviks attended to the issue of the
Bar’s future immediately after the take-over highlights
the importance of the Bar association for the state. The
Interim Government formed a sub-commission on re-
vision of the Statute of the Bar association, and a draft
law on developing independent legal profession was
prepared. The Council of People’s Commissars of the
Russian Soviet Federative Socialist Republic (RSFSR)
passed a decree “On the Law” Ne 1 on 24 November
1917 which abolished the Bar association without any
substitution. Different provisions and decrees con-
cerning the legal profession, which were adopted up
until 1922, is evidence of chaos of law in the country.
Finally, the All-Russia Central Executive Committee
of the RSFSR passed “The Statute on Advocacy” in
1922 which lasted until 1939. With the guidelines of
this Statute the Bar association was subordinated to
the state. In the time of repressive measures the as-
sociation was not able to exercise its main function, it
was not allowed to participate in either investigation
or in trials regarding repressed people.

Only in 1939 with the guideline of “the Statute
on Advocacy of the USSR” the colleges of advocates
became relatively self-requlative, they were given the
rights of legal entities, the word “advocate” came back

to practice. Time passed. The state requlation of the
Bar association loosened gradually. “The Statute on
Advocacy of the RSFSR” of 1962 considerably ex-
panded the rights of an advocate, colleges of advocates
were recognized as a voluntary association of individ-
uals who practice advocacy.

In 1970-1980 improvements the institution of le-
gal profession weres sought for, Article 161 on col-
leges of advocates was included in the Constitution of
the USSR in 1977. “The Statute on Advocacy of the
RSFSR” 0of 1980 contained principles of international
acts.

After the breakup of the USSR the so-called paral-
leled colleges of advocates functioned along with the
traditional Bar association, and energetic efforts were
made to develop a new line in advocacy. It resulted in
the Federal Law “On Legal Practice and Advocacy in
the Russian Federation” adopted by the State Duma
of Russia on 26 April 2002. The advocate was rec-
ognized as an independent professional legal counsel.
Interference in the legal practice, carried out in com-
pliance with the law, and impediment to this practice
were prohibited.

Materials and methods. The materials for the
research are the works of national and foreign re-
searchers in the field of the Russian Law, legislative
acts of the 20th century of Russia and the USSR. The
methodological background of the research is based on
the general philosophical and specific juridical meth-
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ods of development of knowledge in the sphere of es-
tablishing the national advocacy, method of compara-
tive analysis and method of legal history analysis.

Results of the research. The results of the scien-
tific research allows making the following conclusion:
in the world where the rule of law is infringed upon
and the rule of arbitrariness prevails, where there is no
lawyer - there is no justice.

Discussion and conclusions. The indispensabil-
ity of independence of a lawyer and the Bar associa-
tion is proved, advocacy can only function in a stable

society; advocacy cannot act as a legal institution in
the conditions of a legal chaos. Advocacy is a means of
salvation of a state from the internal decay. The state
should take care of advocacy and guarantee the inde-
pendence of a advocate.

Vyacheslav Sysoev,
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MGIMO-University under the MFA of Russia,
Co-chairman of the Union of Literary Workers
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OCOBEHHOCTU HOJIUTUYECKOW KYJIbBTYPHI
POCCHUUN: UICTOPUSA I COBPEMEHHOCTbD

Anexceti Koxwcemarkos™

DOI 10.24833/2073-8420-2018-2-47-98-107

Bé6edenue. B cmamve chopmyaupobansl Hekomopbie U3 0CHOBHbIX 0coberHocHell
POCCUTICKOTL NOAUMUHECKOTl KYAbmYypol, 6 uacmrnocmu, cpopmupobabuiiecs 3a cmo-
semue, npoueduiee co Bpemen Beaukoil pycckoil peboatoyuu 1917 eoda. Bmecme ¢
meMm, OMMeUeHO U 10, Ym0 KOPHU NOAUMUYECKOLl KYAbMYpbl He ABAAI0MCA npo-
cmuim «caenxom» ¢ «Oxmabdps», nociedyioujerl u mexkyusel UCMOpUlL U 0codeHHo-
cmeil npaKmuky NOAUMUYecKoe0 pexuma, a Aexam 20pazo eayoxe, umes, 6 mom
uicae, onmosoeuteckue cocmabaawoujue. OcHoBHble Hepmbl pOCCUTICKOU NOAUMUYe-
ckoll kyavmypel (abmop He cmabua 3a0auu 6 pamkax cmamvi c0eAams ux ucuep-
nwiBatoujuil nepeuens) daémcs 6 ybaske ¢ npakmuxotl ocyuecmbieHus NoAUMUKY u
ynpabaenus 6 Poccuu. B cmamve nooHam maikoxe maxou KOHUenmyaibHo BaxHolil
Bonpoc, xax coomBemcmbue QOMUHAHMHOU NOAUMUUECKOT KYALITYPbL POCCUTICKO20
obujecmba ocyuwecmbasemvim paoukaibHviM npeobpasobanusm (cobemusayuu u mo-
depHu3sayuu), komopwii He mepsaem 6 Poccuu cboett 3nauumocmu, Hauunas ¢ 1917
200a, 6n.a0mb 0o coBpemeHHOCHILL.

Mamepuaasr u memodet. B ocrobe memodosoeuu pabomu Aexam obujemeope-
muveckue 6033peHuss pocCUtiCKUX u 3apydexHvlx abmopob, kacaroujuecs noHAmMus
«MOAUMUHECKAA KYALIYpa» U e20 3Hauenus 6 nosumuxe. [Ipednpunsama nonvimua,
UCNO0Ab3YS Memo0bl NOAUMUHECKOU COYU0A02UY, cCOCABUMb A0eutecKi B3aumochs-
3AHHbLL nepeuenb 0CHOBHbIX 0cobenHocmell pOCCULICKOT NOAUTUYECKOTl KYAbIMYpbl,
Kpamo npoussocmpupobal eeo gaxmosoeuueckum Mamepualom u conymemeyio-
WUMU NOAUTUKO-U0e0A02UHECKUMU KOMMEHMAPUAMU.

Pesyavmamot uccaedobanun. OcnobHou 00vém cmamsu nocBaujer onucanuio
enabrvix ocobennocmerl («HeCyuux KOHCMpPYKYuil») coBpementorl poccutickol no-
Aumuyeckoi kyavmypol. [Ipedcmabasemes, umo oHu cnocodHsl cyujecmbento pac-
WUpUms «noie uxmepnpemayuil» Guympunosumuueckoeo pasbumus Poccuu 3a
nocaedHee cmosemue, 0a0ym BO3MOKHOCHL NO-UHOMY B32AAHYMb HA HEKOMOpble
mpaduyUoHHble OyeHKl cO0bIMUT POCCUTICKOU UCTOPUL, A TAKKe YUecHb MU 0Co-
benHocmu npu oyerke HacMoswe20 U bYoyuje20 cnpaHsl.

Obcyandenue u saxarouerue. [IomMumo nepeuucienus 0CHOBHbIX uepm poccuii-
CKOT NOAUMUUECKOTL KYAbIIYPbl, 6 cimanive npoBo0uUnics MuicAb 0 1OM, 4110 «MOAUNIU-
ueckas KyAbmypa» - 3mo He Hekuil ADCHpakmHblil NOAUMOA0SUHECKUTL KOHYen, HO
00HO U3 KA104eBblX «0NepayoHHbIX NOHAMUN» 045 Chepbl NPaKmuUeckoll NoAUMUKu
u ynpabaenus. AdexBamuas oyeHka eé cocmosHUs cyujecmBenno Bausem Ha umo-
20Bvle pesyavmamvl noAUMUUecKux npeodpasobanutl u spgexmubrocms mexyuen
noaumuxu (6 cmamve npubooumcs, 6 kauecmbe npumepa, 3aounvii cnop Iliexanoba
u Jlenuna o yesecoobpasHocmu «coyuasucmuveckoil peboaoyuu 6 Poccuu). Ilpeo-
cmabasemcs, umo 30ecy cmabumcs Becoma BaxcHviil 047 coBpeMeHHOT POCCUTICKOT
ucmopuu u cucmemst ynpabaenus Gonpoc o mom, 6 kaxoil cmenexy cocmosHue Ha-

* Ko)xeMsikoB Anekceilr CEeMEHOBUY, JOKTOP OPUANYECKMX HayK, MPUraleHHbIn npodeccop MHCTUTYTa Mexay-
HapOZHbIX OTHOLLEHWIA U ynpaBneHus MIMMO MUA Poccum
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YUOHAALHOU NOAUMUYECKOU KYABIMYPbl, OMPAXaemotl, 6 uacmHocmu, epes onpocs.
obujecmbernozo muenus, coombemcmbyem ouepeOHsiM (MpoBoOUMBIM, UAU NAAHU-
pyembim) MacuimabHbviM npeodpasobanuam 6 pamkax «poccuiickoi MoOepHU3AUUU».

B 3axatouenue cmaBumecs omkpwimulil Bonpoc 0 Bausanuu ocobeHHocmen noAumu-
ueckotl kKyavmyps. Poccuu na eé GHewnioro noaumuxy, komopulii agmop npednosaea-
em paccmompeimns 6 0moeAvHol cmanbve.

BBenenmne

30y4HOe «BCe MBI POFOM W3 CBOETO JIeT-

CTBa» JIeJIaeT Ha IIePBbIVT B3IVIS] Pa3MBbIIII-

€HVISI V1 OTBET Ha BOITPOC, KaK M3MeHWIach
HoyITIYecKasi KysbTypa Poccvn 3a mpormesve
CTO JIeT, OueBMIHBIM'. [1eVICTBUTEIIbHO, UCTOPVIS,
KakK ¥ K&KIbIVi MOMEHT 113 IIPOIIIIOro, Hem30eXXHO
OCTaBJISIFOT HEKMVI «OTIIeYaTOK» B HACTOSIIIEM, MBI
He3pVIMO HeceM VX ¢ cOOOVI. YdeHble — IICHXOTIOT,
IIpMHVMAas BO BHVMaHNe YCTOVYMBOCTb HEKOTO-
PBIX ITOBETIEHYECKVIX (V1 KOTHUTVBHBIX) CTPYKTYD,
HAIIpOTUB, BCe O0JIee CKITOHSIFOTCA K TOMY, UTO TIX
JEVICTBVIE BeCbMa CJIOXKHO VI YCTOVUVIBO, BBEJIS IO~
HSITVIE «KOJUIEKTVIBHOTO CyObeKkTa» [3] (HaroMHIo,
YTO TIOHATVIE «IIOJTATIIECKOVI KYJIBTYPbl» BKITIO-
yaeT B ce0sl KaK palMOHAIBHBIN (VIe0sIorvisi),
Tak " adeKTUBHBIN (IICUXOJIOrVs) YPOBHM) [6.
C. 34]. Ha ypoBHe 3/1paBoro cMblIciia 3T0 KaXkeTcst
OYEeBVITHBIM V1 YHMBEPCATbHBIM IOJIXOIIOM, Kaca-
TeJTbHO KaK OT/IeJIbHBIX JIEOfIEV], TaK VI TOCYAAPCTB.
OpnHako 3aMeTHO, YTO B cpepe MOTMTVKM 3TOT
BEPHBIVI, HO He VICYePITBIBAIOIIINT, @ Yallle IIPOCTO
«OITHOMEPHBIVI» TIOJIXOJT OTHIOIb He Bceryia pabo-
TaeT, a ey paboTaeT, TO JajleKo He JIMHEeVIHO.
D10 0COOEHHO HAIVISTHO ITPOSIBIIIETCS, eCIIV CO-
TIOCTaBUTB OYEBMIHOe MHOT0OOpasyie moImTIde-
CKVIX KYJIBTYP OTHEIBHBIX CTPaH B MVIPE, a TOJIBKO
C y4eToM CcBOoeoOpasvist KaKIOM M3 HIX MOXET V1
JOJDKHA CTPOUTBCSL OTBETCTBEHHAs VM HallelIeH-
Has Ha ITepCIIeKTBY IOIUTVKA KaK BHYTPEHH:I,
TaK V1 BHEIIIH:s, PaBHO KaK V1 COITy TCTBYIOIIIee VM

paBo.

Poccnsa B 1917 romy - ToTa/IbHasA JIOMKa
M BOCIIPOM3BOCTBO KOHCTaHT IIOJIMTUYeCKO
KYJIBTYPBbI
CkasanHoe TeM Gostee BepHO /1151 Pocemws, 11e-
pexwsien B 1917 rofy He mpocTo cMeHy (pOopMBI

BJIACTVI VI CYICTEMBI YIIPaBJIeHVIs?, HO HaCTOSIIINL
PEBOJIIOLIVIOHHBIV Pa3pPhIB C IIPOIIUTBIM (afenTaM
CeTaHHOTO TI0 CJIy4alo CTojeTvss Peormorm
«OTKPBITHS», UTO-TIe «(eBpaib» ¥ «OKTIOpbH»
ObUTM JIMIITB «IBYyMSI STallaMV OTHOVI PEeBOJIIO-
Iyy» (BYAMMO, TIO JIOTVIKE: «3a ITOHEHeTbHII-
KOM HeV30eXHO IPVIXOANUT BTOPHMUK»), CTIeIyeT
BCTIIOMHUTD NPVHUIMIVAIBHYIO PasHUITy 3amad
11 B eInIé OOJIBbIIeVI CTeIeH TIOCTIeCTBI KaXKIo-
IO 3 3TMX [ABYX 3TAIOB). B oT/mruame oT «despa-
JI51», «OKTSIOpB» MPVHIMIINAIBHO ¥ MacIITabHO,
OyKBaJIbHO «I10 BceM (PpOHTaM», pa3opBaI IIpe-
€MCTBEHHOCTb B VICTOPMI POCCUVICKOTO Tocyaap-
cTBa (HO He VIHEPIVIOHHOVI IT0 IIPUPOTie MeHTasTb-
HOCTV OOIIecTBa (Tpamyyii «IIOJIUTIIeCKOVI
KyJIbTYPbl», O YeM BCIIOMHVUIVI MHOTO TIO3/THEE).
Boriee ToOro, cronb ke pagVIKaJIbHBIV paspbiB
OBUT IIPOBO3ITIAIIIEH VI TIO0 OTHOIIIEHVIO KO BCeMy
OCTJIBHOMY MUPY, IIpeXIie BCero 3aragHoMy, B
KOTOPBIVI [I0 TOTO, C Pa3HOVI CTeIIeHbBIO yCIexa,
Ovu1a Brmcana m Pocerst. TTocire «OkTsi0psi» Ge3
BCSIKOTO IpeyBerdenyst st Poccvivt (11 B ompe-
TIeJIeHHOVI CTeIIeHV BCerO MUpa) Hadasloch «HO-
Boe BpeMsi». CUMBOJIMYHBIM (¥, KCTaTH, Cyryoo
KyJIbTY POJIOTIUECKVIM, HAXOMSIIVIMCS BHE TIOJIV-
TUUECKOVI PalMOHAJIBHOCTY) IIOATBEPXKIEHEM
3TOTO TIepesIoMa CTa/IV 1 CMeHa KaJleHzIapsi, U pe-
dopma opdorpadumt 1 riepeHOC CTOINIIBI (IT0-
CJIeTHNI AVIKTOBAICS, BIPOYEM, OYeBVIHBIMU
CO0OpakeHIIsIM BOGHHOVI 0e30I1acCHOCTY, XOTS He
TOJIBKO). B CTOpOHE OT 3HAaKOBBIX TIEpeMeH OCTa-
JI0Ch, pa3sBe UTO JIETOVICUVCIIEHVe U Ha3BaHVe
MecsIieB, He TIOBTOPVIBIIIEe B TOM MacIITaOHOM
«OTpedeHNV» (PPaHITy3CKVX PEBOJIIOIIIOHEPOB-
IIPEeMIIIIeCTBEHHIIKOB, KOTOPBIX CTOIb YTV
«IUlaMeHHble OosbieBKn». Hukro naxe He
IIBITAeTCs CErOHS 0CO00 BHVUKHYTB - C KaKOTA I1e-
JIBIO BCE 3TO OBUIO Cfe/IaHo, TeM Oosiee B CTOJIb
KPUTIYECKVT MOMEHT CTaHOBJIEHVISI HOBOTO TO-

1 BONbLUMHCTBO MUCCNeaoBaTeNen Kak B Poccuu, Tak v 3a py6exoM CK/IOHHbI MHTEPMPETUPOBaTL CUTYaLMIO A0CTaToY-
HO CXEMaTWYHO: «POCCUIACKasi MONUTMYECKas Ky/bTypa» C0XMIach 3a CTONETUS «abCconoTn3Ma», ycyrybneHHble
3a 70 NET «pyccKoro KOMMyHM3Ma-ToTanuTapuaMa». [epeMeHbl, HauaTble «MepecTporKon» 1 NPOAOSIKEHHbIE C
1992 roga, NPOCTO MCTPaBASIOT NOMOXKEHWE», U Poccus Bo3BpaLlaeTcs (He 6e3 TpyaAHOCTEN, NPUMEPOM KOTOPbIX
NPeAcTaeT NoCNeAHMX T.H. «pexuMm [yTuHa») Ha «OoBLIEeUBUAM3aLMOHHBIN» NyTb. M3 NogobHOro cxematusMa
NpoMCTEeKaloT U MHMAHTUBbHbIE, PACCUMTaHHbIE HA MOKPOBUTENLCTBEHHOE NMOHMMaHKWe 3a pybeXxxoMm, camoonpasaa-
TeNbHble MHTEPNPETALMI: COBPEMeHHasi Poccust — cTpaHa Mosogasi, e Beero 25 ner...

2 /HTepecHbI B 3TOMN CBA3M cneaytolme pabotsl [8, 9, 10].
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cynapcrBa. OHaKO HeKMe «KOHCTaHTBI» BCE e
OCTaJIVICh, XOTS W IIPOLUIM Yepe3 KapyHalb-
Hoe IlepedpopMaTVpoBaHyie BHEIIHIX (PopM (0T
Lap4 K reHepaJIbHOMY CeKpeTapio).

O 3HauMMOCTM a/IeKBaTHOTO IIpefiCTaBIle-
HUS O «II0JIUTUYECKOVI KyJIbType» COOCTBEHHOM
CTpaHBI, KaK 11 00 VX IPaKTIIeCKIX ITOCTIeICTBI-
sX BeCbMa yMeCTHO BHOBb HaIlIOMHWUTb B CBSI3M C
(BBICTPO «CBEPHYTOr0» B MEAMITHOM IIPOCTPaH-
CTBe, HO Ha iejle ITPOJI0JDKAIOIIMMCST) OCMBICIIe-
HVieM IpUYMH U noctencTsuit Pycckon peso-
ymouy 1917 ropa. Benp mMMeHHO HamepeHHOe
UrHOpMpoBaHMe JIeHVHBIM IpeayIIpexIeHuni
[TrrexaHoBa (M OpyTX «OBIBIIVIX COIO3HVMIKOB»)
O «HEroTOBHOCTM POCCUVICKOTO OOIIlecTBa K CO-
HMamM3My» (peds Ila He TOJIBKO O XO35VICTBeH-
HOVI OTCTaJIOCTVI arpapHOVl CTpaHbl, HO U 00
ypOBHe 00pa30BaHHOCTVI MaCCOBOTO O0IIIecTBa 11
OTCYTCTBUM Y HaceJleHVs IOJIUTUYEeCKON KyJIb-
TYpBl B €€ CerofHsIIIHeM IIOHMMaHWM) 1 IIopo-
AVII0 OOJIBIIVIHCTBO IIOCIIMICTBIUN «OKTAOPBCKO-
ro IepeBOpOTa», IpedoIpefeIo HeMalIyo
YacThb BCel ;paMaTIHOV MCTOPUN «COBETCKOIO
nepyofa». OHaKO BOIIPOC ITPVHIVITAIBHOM
BO3MOXKHOCTWM JIOCTVDKEHVsI CTOJIb MacIITaOHbIX
IIpeoOpa3oBaHmIl TPV JAHHOW «II0JIUTIYeCKOV
KyJIbType» (M3BbATBIV U3 CePbE3HOTO paccMOTpe-
HUS B COBETCKUIL IePUO]I, B Cuily Toro, uro I ie-
XaHOB OKa3aJICsl B UTOTe IIpaB B MCTOPUYECKOV
IlepcrieKTVBe, B CBOeVl KpUTHKe IlaHoB JleHnHa,
o0bsiBUBIIIEro B arperte 1917 Kypc Ha «coryam-
CTMYECKYIO PeBOJIIOIINIO») VIMeeT IepBOCTelleH-
Hoe 3Ha4eHVe’. [IpoBoris, BO3MOXHO, M3/IMIIIHE
CMeJTYIO VICTOPUYECKYIO Tlapalleslb, BCIIOMHIM,
uTo 1 dprtocod Asrekcan/ip 3MHOBbEB OKa3asICs
ITpaB B TOXKe 3a09HOM CIIOpe-IIpe/iocTepekeHI N,
caerlaHHOM MM B 1988 romy sympepam «miepe-
CTPOVIKI», O TOM, YTO IIPM JJaHHBIX COLMAJIbHO-
MUPOBO33peHYeCKMX YCIIOBUAX, TOMMHAHTHBIX
B COBETCKOM 00I11ecTBe, OHa MOXeT 3aKOHUMThC
TOJIBKO «KAmacmpoukou» (4To v IIPOM30IIUIO B fie-
Kabpe 1991 1.). B uTore, CTOJIETHMII OIIBIT HAIIIEVI
VICTOPUY HaIJIAHO TIOITBEe PV (V1 IIPOIOIDKaeT
HIOAITBeP K/IaTh, €CJIV B3IVIAHYTh Ha IUIaHbI I1epe-
MeH B CyCTeMe ITeHCMOHHOTO 3aKOHOJIaTeIbCTBa
B mrosie 2018 ropma), uTo oHa OOsIaziaeT OFHOM
BaKHOVI OCOOEHHOCTBIO: YIIpaBJleHdecKie (a 110
CyTU IIOJIUTUYECKIIE) pellleHs [JajieKo He BCeria

IIPUHVIMAIOT BO BHMMaHMe (OO He CII0COOHBI
CIIPOTHO3MPOBaTh) UX MOCIIEJICTBIS, CBs3aHHbIe
C KOHCTaHTaM¥ ¥ ITPOM3BOIHBIMM IIapaMeTpa-
MV POCCUVICKOVI «ITOJIMTUYECKOVI KYJIBTYPBbI».
Taxoe mosI0)XeHVIe HACTOSITETIBHO TpedyeT, uTo-
OBl HEKOTOpBIE 13 BOCIIPUHATBIX 3 IPOIIIIOTO,
a TakXKe M yCTaHOBUBIIMXCA 1I0csTe Pepormorm
1917 roma KOHCTaHT «IIOJIMTUYECKOTO IIOBefle-
HUsA» (KaK SIBJIEHHOV UITOCTacH «IIOJIUTIYeCKOV
KyJIBTyPbI») CJIeflyeT He IIPOCTO He 3a0bIBaTh, HO
VI CTaBUTh BO IVIaBY yIVia IIpU B3IVIsifle Ha JleHb
IpsAAyIIVV (IUIaHVPpyeMBble IlepeMeHbl).

I TpexpacHO MUTIOCTpALIVeVI TAKOT'O «KOHIIeTI-
TyaJIbHOTO 3alla3/ibIBaHs 110 drase» (HeXesIaHs,
VIV HECTIOCOOHOCTM yYecTh MacCOBYIO TIOJIUTH-
YecKyIo KYJIbTYpY) CTajla JIMCKYCCUS M3BECTHBIX
POCCUTVICKMX MIHT@IUIEKTYaJIOB B CBS3V CO CTOJIETV-
eM Pesosmorym (peus met o coopamke «CrpacTit
BOKpyT OKTsi0ps1») [7]. 17151 Hattieit TeMbl HanOo-
Jlee 3HAUMMBIMM BUJISITC HEKOTOpble MBICIV 13
cratby A.C. LIumiko, TIocsieioBaBIlielt 3a STUM
cooprmkoM (A.C. Lymxo mmpoaHamm3ipoBaI ero
coflepKaHvie 4epe3 COIIOCTaBJIeHMI CO B3IVISAIa-
MV, U3JI0)KeHHBIMI B 3BeCTHOM cOopHuUKe «/3
IIyOMHBI», CO3JaHHOM POCCHVICKOVI JXe VIHTeJI-
JIMTeHIIVell pOBHO CTO JIeT ToMy Haszafl - B 1918r.).
«OBOJIIOLIVIOHUPYeT JI PYCCKOe IIOJIUTIYeCKOe
CO3HaHVe»? — TaK MOXKHO Pe3oMIpOBaTh BOIIPOC,
KKOTOPOMY BXOJle CTaTbV 0OpallaeTcs IMeHUThIV
CO BpeMeH «I1epecTpovikin» aBTop. I Ipusenem ero
xe orseT: «Camoe ITopasuTeSIbHOe, C MOeVI TOUKM
3peHs, 9TO IIpeoyioIeHve 0e3rpaMOTHOCTV Hace-
JIEHVISI, MACCOBOE BbICIIIee 0Opa3oBaHVie HIUEro He
VI3SMEHVUIV B PYCCKOM HallVIOHaJIbHOM XapaKTepe.
CpasHuTe TO, 4TO IMIIIET O JledpeKTax pPyccKoro
HaIVOH/JIbHOTO CO3HaHMs ITPOLUTUPOBAHHBIV
spie Hukonan beppges, ¢ Tem, 4ro roBoput 0
«pycckoM apxeTurie» flkoB MupkuH (oguH 13
aBTOpOB cOOpHMKa «CTpactit BOKpyT OKTs0psi» -
AK), - cylecTBeHHBIX pa3IMuuUil Bbl He YBU-
mure» [4; 7]*. TlomerraeMcst pa3oOpaThcs B IIpu-
YMHAX CTOJIb IapaJOKCAJIbHOV, Ha IIePBbIN
B3IJIsA], CUTYalIVN.

ITomiTraeckas KysbTypa:
HEKOTOpbIe aCIIeKThbI TeOpUM
B monmronorvivi M HOJIMTITIECKOVT TeOpUW
(HauMHas ¢ XpecToMaTUVHBIX pador I'. Aymvon-

3 BecbMa ybeauTenbHoe Hay4YHO-NybNMUMCTUYECKOE pPacCMOTPEHME 3TOM TeMbl (BK/OYast U CEroAHsiluHMe eé oT-
rofiockM) AaHo B cTaTbe eHHaaust MocTHoBa «MnexaHoB U JIeHWH. HEOKOHUEHHBIN crop» - XypHan «3HaHue —
cuna», N2 4, 2017. U x0Ts aBTOp HE UCMONb3YeT KOHLeNTa «NouMTnyeckas KynbTypa» (NpeanoyTs eMy HECKOMbKO
CTapOMOAHOE BblpaXkeHue «0bLeCTBEHHbIE HPaBbl»), 3TO HE MEHSIET CyTW [ena: UMEHHO OTCYTCTBME Aaxe 6a3o-
BOro 06pa3oBaHusi y Macchbl HaceneHus Poccun (He roBopst yxKe O MONUTUYECKOM, IKOHOMMYECKOM, NPaBOBOM U
MEXSIMYHOCTHOW KyNbType 06LLEHMS) CTano MPUYMHON MOCIEAYIOWMX COBbITMIA COBETCKOM MCTOpuM (He cnacna

[EN0 M CKOPOManuTesbHast «KynbTypHas PEBOMOLMS»).

4 U BCE xe pa3Huua Mexay aBTopamu c60pHMKOB «M3 rnybuHbl» n «Ctpacty Bokpyr OKTSbps» eCTb, U COCTOUT OHa,
no MHenuo A.C. Liunko, B TOM, YTO Nepeble, NPU BCEM KPUTUYECKOM OTHOLLEHWUM K PYCCKOMY Hapoay, BEpUIn B
Yy[0 BOCKPELLEHUS ero Ayxa, a HblHELIHWE aBTOPbl B 3TO YYAO0 YXXe, MOXO0Xe, Yalle He BEpAT.
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OCOBEHHOCTM NONUTUYECKOW KYJIbTYPbl POCCUN: UCTOPUS M COBPEMEHHOCTb

ma n C. BepOsl [1], BiepBBle paspaboTaBIIIX B
60-e TOIBI TUIIOJIOIVIO «IIOJIMTUYECKMX KYJIb-
Typ» (IpUXOJICKasl, MOJaHHITIecKas, KyJIbTypa
y4acTust), Kak «CHUCTeMy OPWMeHTalLlU, YCTaHOo-
BOK 1 00pasioB IIOJIMTUYECKOrO IOBeAeHMs»)
5TM BOIIPOCHI OBUIM, Ka3ajoCh, OOCTOATEIHHO
U JIOCTaTOYHO IIOJIHO paccMOTpeHBL Bmecte c
TeM, HarloJIHeHVe ITPeJIOKeHHOVI TUIIOJIOTN
KOHKPETHBIM COAep)XaHVeM B ciIydae KaX[IOovi,
OTHE/IbHO B3STOVI CTPaHBblI, MpPUHAIeXaIen K
pasIVUHBIM LMBWIM3ALMAM, C CYLIeCTBeHHO
PasHBIM VCTOPUYECKMM OITBITOM, IIpeCTaBId-
eTcsl yXKe CaMOCTOSTeITbHOVI U OTHIO[Ib He CTOJIb
TPVBUAJIBHOVI 3aJaYeVL.

B poccurickom MONMUTUYECKOVI Hayke ¢
Tex HOp cOPMUPOBAINCH ¥ HOBbLIE, CaMO-
CTOsITeIbHbIe B3IVIAABI Ha  «IIOJUTUYECKYIO
KyJIbTypy», VIMeIoIIye WHYI QuIocodcko-
MeTOJI0JIOIUeCKYI0 OCHOBY. Tak, B 4aCTHOCTWH,
Kak cumTaroT poccuvickue aBropel B. Cepre-
es 1 H. bruprokos, 1 KaXmaov KpyImHOM co-
LIMaJIbHOV OOLIHOCTY (M B KaKOW-TO CTeIleHM,
Hapofa) «IIOoJIMTUYecKas KyJIbTypa» SBIISeTC
BecbMa CJIOXKHOVI IIPOM3BOAHON OT HeKMUX elng
Gosee OOIIVIX KOHIIENTYaIbHBIX Mozesiert. OHu
BKJIIOYAIOT B VX YWCJIO: - OHTOJIOIMIO (YCTOSIB-
meecss ¥ He TOJBepXXeHHOe OLICTPBIM Ilepe-
MeHaM «IIpe[TIOHVMaHVe» - Ha OOBbIIeHHOM
YPOBHe BbIpa)KeHHOe CJIOBAMU «y Hac TaK IIpy-
HSATO CUUTATb»); - CBA3aHHBIE C HeVl LeHHOCTU
(x HMM oOpalnaroTcs /I OIepaTUBHOIO pe-
IIeHNsI BOIIPOCa O «IIPUEeMIIEMOCTI», VIV «He
IIPUEeMIIEMOCTV» KaXK[IOVI JaHHOW CUTyallui);
1, HAaKOHell, - VICTOPUYeCKNVI OIBIT (a TOYHee,
CJIeAyIOIasl M3 Hero TpaauLyi OlepariOHHbIX
AEVICTBUI, T.e. YCTOVUMBBIX IIPVEMOB IIOBefle-
HUS B TUIIMYECKM cxXoXmx cutyanysix) [2. C. 17,
242]. Vlapimu citoBamm, ecit I'. AJIMOHTT 11 ero
II0CJIeJOBaTe I BBICTPaMBaJIV TUIIOJIOT VIO «I10-
JIMTUYECKVX KyJIbTyP» B PaMKaX IOIUTITIeCKOTI
KOMIIaPaTUBWCTUKW, TO BTOPOVI YIIOMSIHYTBIV
IIO/IXOJ], POCCUVICKMX aBTOPOB, Ha MOVI B3IJIS,
OpUMeHTHpYeT CKOpee Ha IOJIUTUYeCKyI0 aHa-
JIUTUKY pacCMaTpUBaeMbIX CUTYaLVVL - HAIlOJI-
HeHe KaXI0V U3 peaJIbHO CYIIeCTBYIOIIVX I10-
JIUTUYECKUX KYJIbTYP KOHKPETHBIM MCTOpUYe-
CKVM W COLIMIOJIOTMUYeCKMM cofiepxkanveM. [t
coBpeMmeHHoOVt Poccum, Bcé eré crosien repey
BOITPOCOM: «KTO MbI?», BTOpasi 3afada BUIUTC
CeroJIHs TOpas/io Ooslee aKTyasbHO B IIPAKTH-
YeCKOM CMBICIIe.

I[lepeBoyis 3TOT CIIOXHBIVI CMOMO3 B3ayMOC-
BS3aHHBIX (PAaKTOPOB Ha Oojlee IIPUKIIaTHOV
A3bIK, BOXHO YUMUTBIBATh, UTO, BO-IIEPBhIX, 3JIe-
MEHTbI «IIOJIUTUYECKOV KyJIbTYPh» B LIEJIOM
BecbMa YCTOVUMBbI, BO-BTOPBIX, OHU [EVICTBYIOT
He TI0O[IVHOYKe, a TOJIbKO B COBOKYIIHOCTM, HO B
KaJXX[IbIVI MOMEHT VICTOPWUW C Pa3HOW CTelleHbIo

BIIVISIHVA U, B-TPeThX, CO3HaHMe OOJIbIIMHCTBA
JIFO7IeVl OTKJIVKaeTCs Ha HYX Jallle BCero Kak Obl
«aBTOMATIYeCK» 1 «0e30TKa3HO», OTHIOMb He
Bceryia Mojiseprasick pedsieKcum 1 KpUTUIecko-
MY OCMBICJIEHUIO («y Hac IIPUHATO CYUTaTh, UTO
...MBI OOBIYHO TaK IyMaeM...» ¥ T.IL). B cwty
3TOro, KCTaTH, COLVIOJIONVI MeXXIyHapPOIHbIX OT-
HomeHuv (C. AHXOJIBT) JaBHO MTOAMETWIN, YTO
IIpefiCTaB/IeHNs O JIPYIMX CTpaHax (K ueMy Tak
4yBCTBUTe/IbHA ObUIa 1 ocTaeTcs Poccun Bo Bee
BpeMeHa) C71ab0 KOPPeIMPYIOT C BIIOYKEHHBIM
B «HAIVIOHAJIBHBIVI pe-OpeHIVHI» pecypcaMit -
IIpefICTaBIIeHNsl O «IPYTOM» MEHSIIOTCA B Macco-
BOM CO3HAHMM KpaVviHe MeJlJIeHHO (eciIvi BooOIIe
MeHst0TCs1). B HekoTopeix ciryuasx (n Poccus
TYT JIUIIb OJIMH U3 IIPVIMepPOB TaKOro IIOCTOSH-
CTBa), KaK MpaBWIO, yIyCcKaeTcs M3 BUa U TO,
YTO 3TO IOCTOSTHCTBO CYIIIECTBYeT He TOJIbKO BO
BHeIITHeM BOCHIPVATIN, HO 1 B caMOM HaOsmoia-
eMoM oObeKTe-CcTpaHe (IpeficTaB/IeHNe O CBOev
COOCTBEHHOVI CTpaHe) — TAKOBO KpaTKoe pe3ioMe
Oe3yc/IOBHO TIONIE3HBIX IS paccMaTpUBaeMov
TeMBbl B3IJISIOB 9TOrO BechMa IUIOJOBUTOTO aB-
TOpa.

B pasmpIIUIeHMSX ¥ cropax 00 «0cobov
cynpOe» Poccumt 11 cdopMmpoBaBILIeVicss B Helt
B XX Beke MOJIMTUYECKOV KyJIbType YIIOMSHY-
TOe BBIIIle «BHEIIIHee BOCIIPUsSATIE» VIMeeT ode-
BUJIHOe BHEIIIHEeIIOJINTIYecKoe ¥ BHYTPUIIO-
JIUTVYecKoe 3HaueHMe - rodemy Mel (Poccus),
rocjie Kak MMHUMYM, TPEX pafyKaJIbHbIX CMeH
«PeXMMOB» 3a CTO JIeT, MO-TIpeXXHeMY BOCIIpU-
HVMaeMcsl KaK «VHble», B YaCTHOCTV HalIMMU
3araHbIMI «[TapTHEpamMm» («mpobriema Poc-
CVVI B TOM, YTO OHa BOCIIPVHVIMAeTCsl M3BHE Kak
«o0y3a», - cuMTaeT, HaIpUMep, YIOMSHYTbIV
C. Anxonbt)? SIBIIsieTcst 1 3Ta «MHAKOBOCTB»
pe3yJIbTaTOM HeJIOIIOHVMaHMs CO CTOPOHBI 3a-
najia (HaMepeHHOTO, WIN 110 He3HaHUIO), HeJlo-
CTaTOYHOCTM «KOHTpPITpOIIaraHzpl» (OTCrofa Io-
seiierve B CCCP AITH, a B Hattte Bpems pagyo
«CrytHUK» 1 Teniesuenmst RT), v mornmaabv
CJIe/ICTBUIEM HEKOero KadyecTBeHHOIO OTJINYVIA
JPOCCUTICKOVI «IIOJIUTIYECKOVI KyJIBTypbI» (Jarle
BOCITPMHIMMaeMoro Ha 3ariajie, KaK «HeraTVB-
Hoe»)? VI TyT HaM He IIOMOXeT HU OTKpBITHe
BCE HOBBIX MICTOpUUecKmX ¢dakTos 0 Peposrorym
(icxomsl M3 TIOCTyJIaTa, YTO BCE, AKOOBI, Hada-
JIOCh C Heé ¥ IIPOMCXOWIO TI07], € BIIVSHYEM),
HV OTCBUIKM (4allle [JIsi CaMOOIIpaBIaHs) K Co-
BETCKOMY IIepHojly, HU Jlake caMble HOBevIve
VHTepIpeTanyy 0ojlee yoajleHHOV BO BpeMeH!
POCCUTICKOVI ICTOPAVAL.

[l oTBeTa Ha IIOCTaBJIEHHBIVI BOIIPOC IIO
HeoOXOIMMOCTV Hafo oOpaTUTBCS K TeOopeTu-
YeCKOMY OCMBIC/IEHUIO «IIOJIATUYEeCKOVI KYJIbTY-
PpBl», pacimpus cpepy HayuHoro rowicka. ITpm
TaKOM TIOJIXOJle BayKHO MOIYepKHYTb /I Hava-
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Jla TJIaBHOE, JTOCTaTOYHO OYeBUIHOe ITPOTUBO-
peune: eci B 00J1aCTV CBOETO MO3MIIMOHMPOBa-
Hus B Mupe Poccus peryssipHo u He Ge3 ocHO-
BaHWUV HaIllOMMHAaeT O CBOeVl IPVHA/JIeKHOCTU
K «€BPOIEVICKOV KYJIbType», TO M3 3TUX WIe0-
JIOTMYEeCKMX 110 CyTH AeKIapanyit (Ipo olrve
XPUCTMAHCKMe KOPHW, B3aVIMOIIPOHMKHOBe-
HUe SI3bIKOB, JIUTepaTypbl, My3bIKM, VICKYCCTBa,
MHOI'OBEKOBbIe VICTOpUYecKye CBS31 MeX[Ty Hel
" 3araJHbIMM CTpaHaMM W T.IL) IIPaKTUYecKu
BCeryja u3 I0JI PacCMOTPeHMs MOJTHOCTBIO BbI-
IajlaeT Takas BaKHas 4acThb KYJIbTYpPbl, KaK VH-
Tepecylolllasi Hac B 9TOVI CTaThe «IIOJIUTIYecKas
KyJbTypa». [Tocieqasis, kak Obl «pacTBOpeHa» B
001X, JIO3YHTOBBIX pedpepeHIIsax 00 «00IIHo-
CTU KYJIBTYPHBIX OCHOB» Poccyunt n 3anaga. Ha
7ierie JKe 3[1eCh - B 00JIacTV «IIOJIUTIYEeCKOV KYJTb-
TypbI» y Hac ¢ EBporioit (1 B iesiom, ¢ 3amagom),
ecJIV TPe3BO-KPUTIYeCKV IIOCMOTPeTh Ha Bellly,
HaviJIeTcsl Majlo yero oOrrero (He pasBuBas 3Ty
Ba)KHYIO, HO CaMOCTOSATEJIbHYIO TeMy, BO3bMeM
JIVIIb, K IPMMepy, HOBO-POCCUVICKMI Iapiia-
MeHTapm3M, 71a00 TI0Ka YKOPeHEHHBIV B COIIY-
Me V1 peajIbHOVI IIOJIUTHKE V1 CXOXKWT OOJIBIIIe 10
dopme, Hexxes 1O CyTH, C 3aIlaIHBIM).

BaxHo TaKKe paccMaTpuBaTh COBpeMeH-
HYIO «IIOJINTUYECKYIO KYJIbTypy» Poccmm B 60-
Jjlee MacCIITaOHOM MCTOPWUYECKOM IIPOMEXyTKe:
pasyMeeTcs, OHa He TOJILKO (popMupoBaIach
croitetisiMu 1o 1917 ropa, HO m IIpereprielia
OITpesie/IeHHYI0 3BOJIOIMIO 3a COBETCKMe OBl
(xoT4, cepb€3HBIE MCTOPUKM JJaBHO He OIVChIBa-
0T 74 roia COBETCKOV BJIaCTV «OIHVIM IJBETOM»).
He Gepst Ha ce0si cMeIOCTb ONpenenTh TOYHOe
BpeMsl 3apOXKIeHVs TOVI VIV VHOVI OCODeHHO-
CTU HallleV! «II0JIUTINYecKOV MOpoJIornm» (3To
MOIJIO OBI CTaTh IPeIMeTOM CaMOCTOATESTbHOIO
VICCTIefIOBaHM), ITOCTapaeMcsl OTMeTUTD JINIIIb
HEeKOTOpble eé OueBVIHble «KOHCTaHTbI», KOTO-
phble 1 IeJIaloT CTpaHy «IPYyrov», B CpaBHEHUU
C 3alla[lHOV IOJINTUYeCKOV Tpaayiiveil. BHOBb
OTrOBOPVIMCSL: B CTaThe He CTaBIIOCh 3ajaull CJle-
JIaTh «VCYEPIIBIBAIOIINI aHAIN3» POCCUVICKON
HIOJIUTIYeCKOV KYJIbTYPbl, HO IIpeJICTaBUTh BHU-
MaHWIO YMTaTesId UX IJlaBHbIe, CTPYKTYpoobpa-
3YIOIIIyie 2JIeMeHTBHI.

Oco0eHHOCTI POCCUTICKOTL

TIOJINTIYIECKOV KyJIbTYPbI
Hauvatp crouT ¢ TOM 0COOEHHOCTY, KOTOpast
nossomwia C. XaHTMHITOHY HasaTh Poccro
«KpynHetiweil 6 mupe pazoeiénHon yubuiu-
3ayueil» (3TO OTHIOAb HE €ro «OTKPBITVE», HO
cymMMapHas (1 00pa3HO €MKasi) OlleHKa B3IVIS-
JI0B MHOTMIX POCCUVICKMX ¥ 3apyOeXXHbIX aBTO-
POB [IByX HOCJIEIHMX CTOJIETUVI). DTa depTa BO
MHOTOM OIIpefieJisieT BHYTPEHHIOI, CTPYKTYp-
HYIO ITPOTVBOPEUMBOCTb POCCUTICKOTO COIMyMa

V1 €ro MOJIUTUYECKON KYJIbTYPbl, popMupyeT eé
KaK OBI «/IBYXIIOJTIOCHY0» MOP(OJIOTHIO (B 3TOM
Xe - INlaBHOe oTyimume Poccum OT ocTaIbHbIX
3araIHbIX (da ¥ OOJIBIIVHCTBA BOCTOYHBIX) TIO-
JIUTVMecKnX KysbTyp). Hu B omHOM 13 Hux HeT
CTOJIb ITTyOOKOTO 1 3aTSIHYBIIIErocs Ha Ooslee ueM
JIBa BeKa BHYTPeHHero IIPOTVBOCTOSHIAS: TPYTIIL,
OpPMEeHTMPOBaHHBIX Ha «IlepefoBoM 3aman» U
TeX, KTO HaMepeH VCKaTh HeKye «COOCTBeHHbIe
IIyTU U pellleHNs» - 3HAMeHWUTHIe «3arla/IHUKV»
" «CJIaBIHOWIB» (KOTOPBIe TaKXKe CyIecTBeH-
HO M3MEHSUINCh 3a, KaK MVHVMYM, JIBa IOCIIe]I-
HIX BeKa). DTa KOHCTaHTa (pasyMeeTcsi, B IIpe-
00pa’keHHOM BUJle) aKTMBHO JIEVICTBYET B pOC-
CUVICKOVI ITOJIITVKE VI CeTOMTHSL.

Bropasi ocobeHHOCTb, OTMeUeHHas CeroiHs
Ha ypoBHe yXe Jaxe «yueOHBIX rocobuinr» [3.
C. 87-102], dopmysmmpyeTcsi Kak «nepcoHau-
sayua Baacmu KaxK 0cobeHHOCHb POCCUTLCKOTL
yubuiuzayuu». 3a 9TOV KOHCTaTallyieyl COBpe-
MEeHHOIO POCCUVICKOIO aBTOpa, BOCIIPOM3Be-
JIeHHOW 710 Hero B OIPOMHOM uYyc/Ie Hay4HO-
MyO/MIVICTIYECKX  PaboT, CKpPBIBAIOTCS  Te
IJIaBHBIe IPYXXMHBI, KOTOpBIE CTOJIeTVSMMU
dopMmpoBai MPaKTUKy OCYIIeCTBIIeHNs I10-
JINTVYECKON BJIaCTW, a, CJIefIoBaTeIbHO, M «I10-
JIUTVYECKYIO KyJIbTypy» CTpaHbl. 3Jech 3ajlo-
JKE€HO IIOUTY BCE /1 TIOHMMaHMs «PYCCKOM VC-
KITFOUMTEIbHOCTM»: U BeKOBasl «caKpasIv3aliyisd
Bi1acTi» LlepKoBbio (OHa JieVicTBOBasIa BIUIOThH
1o 1917 ropa, HO «MHepLMS KOHCTaHTBI», Kak
MBI Bce HaOJIOjlaeM IO TOP)KeCTBeHHBIM CIIy-
YasgM, He Vcuessla M CerofiHs - HalloOMHUM, «I10-
JIUTUYecKas KyJIbTypa» - 9TO O4eHb IpOvHas
KOHCTPYKIIVA), ¥ IepCOHaIM3MPOBaHHOe IIpO-
yTeHMe vctopum Poccum, cTpyKTyprpoBaHHOM
«I10 BOVIHaM, IlapsM ¥ MMIIepaTopaM», ¥ BCE 3TO
IUI TJIaBHOT'O BBIBOJA - «IlepeMeHbI B Poccum
Bcerga ObUIV BO3MOXHBI TOJIBKO CBEPXy». BBI-
BOJI, 9TOT [T CIIeIMaIVICTOB II0 PYCCKOM MCTO-
pUM MOXeT IOKa3aTbCsl OaHaJIbHBIM, ey Obl
3a HVM He CJIeJIoBaJl Ha ITpaKTMKe BechbMa JJIVH-
HBIVI V1 IPOIOJDKUTEIIbHBIN BO BpeMeHM IuTeiid
TIOCTIEZICTBUVL /IS TIOJIUTUYECKON KYJIBTYpPBI U
IIPaKTUKM OCYIIeCTBJIeHNsI BJIacTH B CTpaHe.
OnHu omIyTHMBI B [edTeJIbHOCTY BCell IpaMu-
Ibl BJIaCTV ¥ BO BCe BpeMeHa (HecMeHseMOCThb
JINJIEPOB - OT HacJIeHBIX Iaper-IMIIepaTOpOB
10 BBIOOPHBIX (Oe3aIbTepHATVBHBIX) TeHepaslb-
HBIX CeKpeTaperl Vi IIpe3u/IeHTOB, II0JIHOBJIacTye
Ha MecTax - OT T'yOepHaTOpOB, 70 HAYaIbHIKOB
panoT/esIoB NOINIIVV, YCTOVUYMBOe BCeBlacTye
Oropokpatiyt cBepXy-IOHM3Y, KaK VI TEHBIO CiIe-
AyIOIIVie 3a BCeM 3TUM «OyKeToM» HeTIOTU3M ¥
OaHa/IbHOE KYMOBCTBO, (peofaibHasi 10 CBOVIM
KOPHsAM KJIaHOBOCTH ¥ HewsOeXHas B TaKux
YCIJIOBUSIX TIaHAeMidecKasi KOPpPYIIIMOHHOCTB).
3ameTyM, YTO HUKAKMUX JIPYIVIX CYIIeCTBEHHBIX
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OCOBEHHOCTM NONUTUYECKOW KYJIbTYPbl POCCUN: UCTOPUS M COBPEMEHHOCTb

«0coDeHHOCTeTI» TOTINTITIeCKOVT KyJIbTypbl Poc-
cum (He Iy TaTh C «IIOJIUTIYECKVM ITOBeIeHVIeM»)
OOBIYHO He IIPUBOAMTCS, UTO yOEIUTeTbHO Ipo-
JeMOHCTPVPOBasI YIIOMSHYTHIVI B Hadasle 3TOro
paszierna yueOHVIK.

«['maBHOe HarIle 60raTCTBO ~ 3TO JIIOAN»! - 3Ta
dpasa, 3a mocseHME CTO JIET (B Pa3HBIX JIEKCH-
9ecKMX OPOPMIIEHVISIX TIPU pasHBIX peXVMax)
o3ByumMBasack B Poccuy mpu Bcex IMOJMTHYe-
CKVIX JIMfIepax, VCKIIoYeHVeM ObUI, MOXaIyvi,
TOJIBKO PaHHe-TIOCTPEBOJIIOLVIOHHBIN  TIepUO]I,
C €ero yImopoM Ha «IIpojieTapyar» M «MUPOBYIO
pesosmoryio»°. IIprMedaTesIbHO, YTO CJI0Ba 3TV
3By4asIii 11 B Te [OJITVie TOJIBI, KOTla MaccoBast Co-
IMaJIbHasl HEYCTPOEHHOCTD (rosiofl, Oespaborm-
Ila, OOHMIIIAHVE HaceJIeHVIs, KWIVIIHBI Kpy-
31C, HM3KVe VWIV He BhIIUIaueHHbIe 3apIUIaThl 1
T.IL.) ObUTO IpaKTHdecku Hopmon B Poccym. Co-
BeTCKasl CHCTeMa OCTaBUIa INIyOOKYTO, Ka3aIoch,
Oe3Ha/IeXHYIO OpellTb MeXTy JI03YHTOM «BCE [T
YeJIoBeKa» ¥ €T0 IOT9ac TOTaJIbHbBIM, 3aTsDKHBIM
11, TI0 HeOOXOMMOCTVI, HaCVILCTBEHHBIM HeCco-
OrmorieHVIeM B peasIbHOVI KV3HVL B 3TOM BUIMTCA
TPeTbsl KOHCTAaHTa POCCUVICKOVI IIOJIUTIYECKOV
KyJIBTYPBL: unmepecst 2ocydapcmba, popmyau-
pyemvie Baacmuto, ycmouuubo npebarupobaru
Hao unmepecamu auunocmu (TpakaaH, Hapoya,
TpaXIAHCKOTo OOIIecTBa - TEPMUHBI BapblIpoO-
BaJIVICh, TIPVTYEM, UTO TOPA3/I0 PeXKe BCTpedaeTcst
B COBPEMEHHOV COLVIAJIBHOVI MICTOPVIVL B IPYTVIX
CTpaHaX, TaKoe IIOJIO)KeHVe HepelKo pasmess-
JI0Ch V1 TIOTIIEPXKVBAJIOCh CHI3Y)®.

«BHyTpeHHSIS1 pa3HeIéHHOCTh O00IIecTBa»,
«IIepCcoOHaIVM3aIS BIACTM» W «IIpeBaIVpOBa-
HIle VIHTepecoB TOCydapcTBa Hafl JIMYHOCTBIO»
SBJIAIOTCS, Ha MOV B3DJISAZl, TEMI CTPYKTYpPOO-

OpasyromymMy KOHCTPYKIVISIMY, TIOfT, BIIVISTHVISIM
KOTOPBEIX M Cc(POPMMUPOBAJINCH BCe OCTaJIbHbBIE
0COOEHHOCTV, CBOVICTBEHHbIe POCCUVICKOV IIO-
JINTUYECKON KyJbType. B HecncremaTyueckom
(omvicaTeTbHOM) BUZIe 3TV OCOOEHHOCTH YIIOMS-
HYTBI B MHOTOYVCJIEHHBIX paboTaxX pOCCHIICKMX
1 3apyOeXXHBIX aBTOPOB. BEIOOpOUHO yrioMsiHeM
JIVIIIb HEeKOTOPbIe U3 OLIEHOK, B3SATBIX U3 3TOrO
MHOrooOpasvs MHeHMIL:

- «IIofjlaHMYecKas IOJIUTHYecKasi KyJlb-
Typa» (00oOIIeHHasl OIleHKa, 3a/MCTBOBaHHAs
muorumu y I'. Aimmonpa n C. Bepba). Hecmo-
Tpd Ha eé IMpPOKOoe THpaXupoBaHUe, IIOfI-
TBepJKJlarolllee «BEYHOCTb» 0CODOro II0JI0oXKe-
HIS HOMEHKJIAaTy pHO-OI0POKPaTIYeCKOv, VIV
¢rHaHCOBO-9KOHOMITYecKOM Tl B Poccu,
OpocaeTcs B I71a3a HECOOTBETCTBVIE 3TOTO Te3N-
ca Hareyt noaurmdeckon vcropun. Kak cosme-
CTUTD «IIOJJTAHITYECKYIO IIOIUTIIECKYTO KYJIbTY-
Py» C, KaK MMHUMYM, YeTbIPbMS1 PEeBOJIIOIVISIMIL
B Poccrn B XX Beke (a ecyvt yuecTsb 1 CUTyalym
«Pe3KOVI CMeHBI BeKTOpa pasBUTHsI», TO 3TO UMC-
JI0 HajIo, KaK MMHVMYM yJBOUTB!). 31ech, oue-
BUIIHO, TpeOyeTcs MHOVI, COLVOJIOTMYeCcKUIT T
TIOJIUTOJIONYeCKUTA TI0fIXOfI, BMECTO YIIpOIIieH-
Horo Bupenvsi I'. Asivonna u C. BepOa;

- Pa3pbIB «cJI0Ba M/ Ie1a» (BIIOJIUTNYECKOM
aHaJIM3e IlepBOHaYaIbHBIVI CMBICJI 3TOTO BbIpa-
KeHvs oOpeTaeT CeroTHs «BTOPYIO XM3Hb», IO
KOTOpOVI IIOHVMAeTCsl ypOBeHb COOTBETCTBVIA
«TIOJIUTUYECKMX ODeIaHmi» U «IIPaKTUUecKmX
TEVICTBUVI», a UTO eIl€ BaKHee - «TOCTUTHYTHIX
Pe3yiIbTaToB»;”

- YIOMSHYTOe XPOHMYeCKOe pacxox[ie-
HIe «CJIoBa U Jlefla», Mjylllee IIpeyMyIiecTBeH-
HO OT BJIaCTU (1, IIOBTOPIOCH, HEPeIKo Iofiep-

> BmecTto «rocyaapctBo — 310 a!» JliogoBuka XIV coBeTckas cucTemMa MOACTaBWMA NIyKaBOe «rocyAapcTBo — 3TO

MbI!». [pe3ymMnums M3HauanbHOM M NOHOM MAEHTUYHOCTY MHTEPECOB rocyAapcTea («MaeanbHOro») U YenoBeka
(«peanbHOro») co BpeMeHeM NOATBEPAWIIA CBOKO HECOCTOSTENBHOCTb — TaKoe «eAWHOAYLIME» B MOCTOSHHO pa3Bu-
BatOLLEMCS YENOBEYECKOM 06LLECTBE BbII0 HEBO3MOXHBIM. He CHATO 3TO NPOTUBOPEYNE U C MPUHATUEM NOCIeaHEN
poccuinckor KOHCTUTYLUMKM, NPOKNaMMpytoLLEeN NPUOPUTET JIMYHBIX UHTEPECOB Haj roCyAapCTBEHHbIMU (BMPOYEM,
Ha MOW B3rnsf, MOSHOCTbIO 3Ta NpobneMa He pelleHa HUrAe B MUPE, HO 3TO TaKXKe - CaMOCTOsITeNbHas TeMa).

6 OCHOBHbIE MPUYMHBI TAKOTO MONOXEHUS1 06CTOATENBHO pa3obpaHbl B YNOMsSIHYTON Bbilwe pabote H.W. Bupiokosa
n B.M. CepreeBa, Ha3BaHWe BTOPOW KHWUIMM KOTOPOW OTpaXaeT NepexuBaeMblii Poccuein npoTMBOpeunBhId nepe-
X0 K COBpPEMEHHOMY 06LIECTBY M (POPMUPOBaHWE COOTBETCTBYIOLLEN eMy MOAUTUYECKON KynbTypbl — «Cobop-
HOCTb 1 fiyanuam». «CobopHas MUGONorus» 1 ConyTCTBYHOLWME e «rUnepTpohUpOBaHHbIN XONM3M», YCTaHOBKa Ha
«eCTeCTBEHHOE eAMHCTBO» U «OTCYTCTBME IPDEKTUBHBIX U CMELMAnM3MpPOBaHHbIX MHCTUTYTOB» HE MOr/M He no-
pOAUTb coumanbHyto aMopdHOCTb. MogepHu3aLms 0bLWecTBa, HavaTas «nepecTpokor» npeanonaraeT nepexos
OT «MUCTMYECKOr0 eANHCTBA» K «LIEHHOCTHOW OpUEeHTaLMU», OHAKO NPOLECC 3TOT OTHIOAb He 6ECKOHMIMKTHLIN,
BbIPaXXEHWEM Yero SABNSETCS, K MPUMepy, «MoUCK Bpara» (BHYTPEHHErO W BHELLHEro, Kak CpeACTBa BOCCO3AaHUS
MPEXHEro «einHCTBa»). Mo 3TMM NpUYMHaAM M NMOUCK «HOBOIO KOHCEHCyca B 061acTy 6a30Bbix LLEHHOCTEN» - Npo-
LIeCC UCTOPUYECKM BECbMa HEMPOCTOM, BKOYAIOLLMIA U «BO3BPaTHbIE ABMXKeHUs» [2. C. 233-259].

B uctopum Poccum 310 nprobpeno ocobbiii No MacwiTaby v aaxe CUMBOIMYECKUI CMBICA: OT JI03YHIOB «POCCUIACKOM
AeMOKpaTuyeckomn pecnybnuku» B debpane 1917-ro 1o «MUPOBOM PEBOMIOLIMM» U «BCEMUPHOrO LiapCcTBa CBOGO-
Abl», yxe nocne «OKTsbps», 0T MEHEE «MNAaHETaPHbIX», HO HE MEHEE MPOMKMX 06eLlaHnii «HbIHELLHEE MOKOIEHNE
COBETCKUX Ntoaei 6yAeT XUTb MPU KOMMYHU3ME», 10 COBCEM YXKE HEAABHUX «OCYLLECTBNEHUS XMMULLHOM Nporpam-
Mbl», UM «co3aaHns 20 MUANIMOHOB HOBbIX Pabounx MecT»... 104 3TUM YrioM 3peHns CTpaHa XMBET B HECKOH-
YaEeMOoM Yepeae BeCbMa NpUTSraTesbHbIX, Ha NEPBbIN B3N/, «/103YHroB-06eLlaHniA»: TeopUi1, KOHLENLMI, OCHOB
NOMMUTUKM, CTPATErUiA, NPOrpaMM, NaHOB BbIMOIHEHWS! BCEX MHOMOUMCIEHHBIX YNOMSIHYTBIX «JOKYMEHTOB» (Bblan
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YMPABJIEHUE: TPOBJIEMbl U MEPCMNEKTWBbI

JKaHHOe YacTbhio 0o0IIecTBa, KOTOpOe He TOJIbKO
«oOMaHbIBaTbCsl pajio», HO ¥ BOCIIPOM3BOAUT
3Ty KOHCTaHTY B COOCTBEHHOM KOJUIEKTVMBHOM W
KOJUIEKTVBHOM TIOBe[IeHWM) IIOPOX[IaeT yCTO-
YMBOe B MACCOBOM CO3HaHVVI OLIyIIeHVe «HeJl0-
Bepyisi K BJIaCTV», «OOMaHYTBIX OXMIaHWUI», He-
130€XKHOI0 «KOHIIa WUTIO3UI», «IIOTePSHHOCTU
BO BpeMeHI». B pesysbraTe 3TOr0 pacxoXxieHmns,
9YTO 0COOEHHO BayKHO ISl OY/IyIIero CoCTOSHSA
oOrriecTBa, (POPMMPYIOTCS MPEATIOCHUIKV I
0Cc000r0 «TpaBMVIPOBAaHHO-TIECCHMVICTIIUECKOT0»
OOIIIeCTBEHHOTO CO3HAHVIS VI MYPOBVIIIEH ST, BbI-
TeCHSIOIIETO y YacTW COLMyMa «ONTMMMCTIY-
HOe» BUIeHVIe TIEPCIIeKTIB, aDCOIIFOTHO HEe00Xo0-
JIVIMOTO [JIs PellieHns 3a/1a4 PasBUTI;

- HEepasBUTOCTb «TPaXIAHCKOTO o0Ie-
cTBa» (B OTJIMYVE OT aHIJIO-CAKCOHCKOTO, a 3aTeM
VI eBPOIIeVICKOroO OIbITa, I7le €ro CTaHOBJIeHVe
VICTOpUYecKH, B oTiume oT Poccum, 6bU10 11eH-
TpaJIbHBIM BOIIPOCOM). DTa TeMa VMeJla coBep-
IIIeHHO MHOe VICTOprYecKoe pasButie B Poccum
(BCTIOMHVIM «COOOPHOCTB» 1 «€IIMHCTBO HapTUN
VI Hapojia» B pa3Hble IIepyoJIbl UICTOPUM), U pedb
He MJIeT CerofjHs O HeMeJIeHHOM «3aiMCTBOBa-
HUM 3apyOeXHOro oIbTa». Bmecre ¢ Tem, MH-
dopmaTmzamysa myOIMYHOrO IIPOCTPAHCTBA U
nogpjieHve B Poccuyt pasBUTBIX COLVIAIBHBIX Ce-
TeV TaeT IPVHIINIINAIBHO HOBbIe BO3MOXXHOCTI
Wwig popMUpoBaHMs IPaXkIaHCKOIro oOIlecTsa.
D10 TeM Oosiee HEOOXOIVIMO, YUUTHIBAs, UTO B
XXI Beke 3Ta, Ha IIepBbIV B3IVIAL, CYTy0O «BHY-
TpeHH:sS TeMa» TpaHcdopMIpoBaiack B «0asy
JUTA CpaBHEHVIA» VI OLIEHOK «/IeMOKPaTUUHOCTV»
BCeX PYIVIX «IIOJIUTUYECKUX KYJIbTYP»;

- IopoXpaeMas IpedbIIyIMiu 0cobeH-
HOCTSMM  «BHYTPeHHSISl ITPOTUBOPEUMBOCTb»
pycckoro cosHaHus, ynomsHyTas emé H. bep-
IeBbIM B ero «Pycckon mjee», KoTtopast 1aéT
MEeTOIOIOTYEeCKV BaKHBIVI OOBSICHUTETbHBIV
KOHIIENT «VHAVBU/TYJIbHO-TICVIXOJIOTMYeCKOV»
MOTWMBALIVV BOCIIPVSITHSL U TIOBEIEHNIS «CyObeK-
TOB» U «OOBEKTOB» POCCUVICKOVI TIOJTUTUKIA;

- OTMeuYeHHas ITPOTMBOPEUMBOCTH Haxo-
JIAT CBOE BBIPaKEHVE U B «HEYI0BJIeTBOPeHHO-
CTV HaCTOSAIIVIM» ¥, BMeCTe C TeM, «IIPUHSTHe
HeOOXOAVIMOCTV CWIBHOW BJIaCTW», «CKJIOHHO-
CTV K CIIOHTAaHHOMY HeINOJUMHEeHWIO M Hacu-

JIIO» Y «MHOTOJIETHee IIOUMHeHVe IIPOV3BO-
JIy», 3HAMEHWUTOE «IO0JIFOTePIIeHVIe» PYyCCKOro,
a II0TOM ¥ COBETCKOI'O 4YejIoBeKa, ¥, HaIllpOTWB,
«B3PBIBHOW XapaKTep» MacCOBOIO IIOBEICHN B
repesIOMHBIe IIePVOJIbl UCTOPW;

- poccuiicKasi UCTOpYsL (B TOM 4MCTIe II0-
CJIETHMX AeCSTWIETU) CTaBUT BOIIPOC O Ha-
gy 1IpoOsieMHOCTI B (DOPMMPOBAHWM
YCTOMYMBO-PaLVIOHAJIBHOIO ITOJIUTUYECKOTO
BBIOOpa B M30MpaTeIbHOM IIOBE/IEHNN, ero Ie-
PVIOIMYECK! MPOsiBIIieMOoe HEeIIOCTOSTHCTBO (OT
99% nopiep>xkm Ha BbIOOpax, 110 85% HeydacTys
B HMX). CyIIlecTBeHHBIM CJIe[ICTBVIEM TaKOro I10-
JIOXKEHWSI SBJISeTCH U IIpeAIIouTe e, Tpayiiy-
OHHO OTJaBaeMoe Yy Hac «eIVHCTBY MHEHMI» U
OCTpast peakiisd Ha «MHAKOMBICIIVe» ,He3aBVCH-
MO OT €ro IIPVPO/IBI M HaITPaBIIEHHOCTI®.

- W3 3TUX «KOHCTAaHT» HAIlMIOHAJIHOW 10~
JIUTVYEeCKOV KyJIbTYPbl POXKIaeTcs U crieludu-
yecKas 0COO@HHOCTh ITyOJIMYHOrO MO3MIIMOHN-
poBaHVIsI POCCUVICKOV BIIacTVi, €€ OpVeHTalvis
KaK Ha POCCUIICKOe OOIIeCcTBO, TaK U (B pa3HOM
CTEleHN, B 3aBMCVIMOCTI OT «CUHYCOVIbD» B3a-
VIMHBIX " MeXJIyHapO[HbBIX OTHOIIIeHWI), He-
IIpeMeHHO, Ha «BHEIIIHero HabJrofiaTesis» - IIpe-
e Bcero 3artaj,. «3aboTa o BHEIITHeV! peaKIInit»,
IyCTh JaXKe LIEHOVI «CO3IaHVIsI BUOVIMOCTV», Ya-
CTO [IOBJIEET Y HaC B IOJIUTUYECKOV MHpPaKTUKe
HaJ, TPe3BbIM M KPUTUYHBIM IIpU3HAHNEM pe-
aJTbHO CYIIIECTBYIOIIIETO IIOJIOKEHVIS 1T

[lepeuniciieHHble BBIOOPOYHO OCOOEHHOCTM
POCCUVICKOVI TTOJIUTUYECKOVI KYJIbTYPhI, He IIpe-
TeH/IyIOT Ha IIOJIHOTY ¥ He 00s3aTeIbHO B KaX-
JIOM (/Iy4Yae HeCcyT «IedaTb YHVUKaIbHOCTI», a
TeM OoJlee He IIPeTEHIYIOT Ha HEKOe «IIPeBOC-
XOJICTBO» - OHM IIPOCTO «JaHbl» HaM VICTOPVIEV,
VIMesT CXOXVe YePThl B ITOJINTUYECKNX KYJIbTY-
pax HeKOTOPBIX APYTUX CTpaH. DTN 0COOeHHO-
CTU He JKeCTKMe «CHMCOYHbIe» KOHCTAHTHI 1 OHU
KaXKIbIVI pa3 MUKIIVPYIOTCS, SIBIISSICh, IIPEXIe
BCET0, CJIEICTBYIEM COBOKYITHOCTVI OOBEKTVBHBIX
COLMAJIBHO-TIOIUTUYECKMX 00CTOSATEILCTB. [jist
HaJIbHeVIIIero M3y4eHns 1 MOHVMaHMs «o0lile-
ro» M «0Cco0Oro», Ha MOVI B3IJVISM, OU€HBb IIOMO-
xeT ormedeHHad emé H. bepasesbiv B «Pycckont
upee» IIyOOKasl, XOTs ¥ He[IOCTaTOYHO PacKphl-
Tag J10 CUX HOP, MBICIIb O IPUYMHAX KOPeHHO-

cpeay HUX U «CObIBLLMECS», HO Te — OTAENbHbIN pa3roBop). «CrioBa-obellaHns» He TONbKO MPEUMYLLECTBEHHO
HeOCYLLECTBNEHHbIE Ha NpakTuke (Npobnembl 3dEKTUBHOCTY YNpPaBeHUS M KOHTPONS MCMOMHEHWUS OCTakoTCs
CnabbiM MECTOM POCCUICKONM CUCTEMBI YTpaBNEHNsl CO BPEMEHEM MPOCTO «M3bIMAKOTCS» M3 chepbl 0BLLECTBEHHOMO

BHUMaHUA.

8 B 3TOM, KCTaTH, Mbl 3aMETHO OT/IMYAEMCS OT 3anafHON MOMUTUYECKON KyNbTYpPbI, FAe CYLLECTBEHHO MeHbLLEe 3Ha-
YeHue yaensieTcst «eAMHOMBICTNIO», 1, K pUMepy, nobeaa Ha Bbibopax ¢ npenmylectsoM B 0.5% paccMaTpuBaeT-
81, Kak abCcontoTHO «HopMasbHoe (HEOCMOPUMOE AJ1S MAaCCOBOMO CO3HaHWUS!) SIBNEHME>.

° «MOTEMKMHCKME AEepeBHM», BOLLEALWME BO BCE MUPOBbIE $13blKM, Kak YTBEPXKAAIOT HEKOTOPbIE UCTOPUKM, XOTS W
6bin He Bonee, YeM «BblAYMKaMW 3arpaHUYHbIX HEAPYroB», HO, TEM HE MeHee, Kak CTEPeoTMN U CUMBOJ MoBe-
AEHWs, OCTanCb A0 CUX NMOP C HaMK - NtOBOBb K «Ka3aTbCs», BMECTO «ObITb» KPEnKo 3acena B PyCCKUX «Hayaslb-

CTBEHHbIX» ro10Bax.
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ro OT/INYMS PYCCKOT'O CO3HAHMS OT 3arlajHOro:
HaM CBOVICTBEHHA «CWJIa CTUXUW» M «CI1abOCTh
dopmbl». OHa He TOBOPUT 00 yIIIEpOHOCTY VI
IpeVMyIIecTBe KakI0ro M3 ABYX MOHATUN IS
colMyMa, HO CKopee 0 HeKOVi 0a30BOVI «MHAKO-
BOCTVI» POCCUVICKOrO CO3HaHWS, a BCJIeT] 38 HVM
Y TIOJIUTUYECKOM KyJbTyphl. «CrmabocTs dpop-
Mbl» B IIepeBOfie Ha COBPEMEeHHBIN S3BbIK IIO-
JIUTOJIOTUN — 3TO, MPEeXJe BCero, XpoHJecKas
TPYIHOCTB B «HaJIaJIKe U 3aITycKe» 3 eKTUBHO
" CTaOWIbHO «paboTaromieil Ha YIIydllleHvie»
OpraHv3aLyVi pOCCUVICKOVI BJIaCTV, YITpaBJIeH s
1 o0IrecTBa, a Ha 0a30BOM YpOBHE COIIMyMa —
TPYAHOCTV CAMOOPTaHM3alIA.

Orcroa n nocsieHas (B IOpsIKe Iepeunc-
JIeHVs, HO He 3Ha4MMOCTU) «KOHCTaHTa» poC-
CUVICKOVI IIOJIUTMYECKOVI KYJIBTYpPbI - Henocte-
doBameavHocms u nepemenuubocmo 8 nosumu-
ueckom pasbumuu 6 yesom (4eTbIpe, KaK MUHU-
MYM, PeBOJIIOI[MIOHHBIX IIOBOPOTa CTPaHBI 3a CTO
JIeT - I7ie ellé B Mype CTOJIb SIBHO 3asiBiIa 0 cebe
«CTUIXVS1» MAaCCOBOIO CO3HaHVEA! ... KaXeTcs, uTo
MBI TIO/TUac IIpeAriounTaeM «paspyiiarh 1 CTpo-
UTh 3aHOBO», @ He «yJIy4IllaTh CYII[eCTBYIOIIIee»).
B 3axmoueHme, Kak UTOT IepeunciIeHHbIX BbIIIe
«0CcODeHHOCTeTI», XOTeJIoCh OBl HAIIOMHWUTH W3-
BEeCTHBIE, HO ITO-TIPeXXHeMY HallOJTHeHHbIe CKPBI-
TBIM CMBICJIOM U TaK M He «pacliidpoBaHHbIe»
JIOHBIHE Ha COBPEMEHHBIVI ITOJIUTOJIOIMYeCKI
a3bIK cr1oBa [locsia @pannm B [lerepOypre B
1917-m Mopuca ITaseostora, 3amnicaBIiero B cBo-
&M JTHeBHVIKe B JTHV PeBOJIIOLINNL: «YIVBUTEIIb-
HO, g He 3Hal0 IPyTroro Hapopa, 0ojiee BHYyIIIae-
MOTO, Ye€M PYyCCKUI».

IlonmTiveckas KyabTypa v MOAepHM3ALIAS:
HeKOTOopbIe IIpo0IeMHbIe BOIIPOCHI

WroroMm sTmx mcTOpvyecKy JaHHBIX Xapak-
TEPUCTUK POCCUVICKOVI TIOJIMTYECKOVI KYJIBTY-
PBI (HEKOTOpBIe 13 KOTOPBIX WIYT U3 IIPOIIUION,
OOIIVMHHO-TIPABOCJIAaBHOW ¥ CaMOZIepKaBHON
PYCCKOVI TIOJUTUYECKOV TpafuLuy, ApyIvie 13
nosiBuBIIVIXC TTocsIe 1917 11 1991 romos) MoxeT
OBbITh pas/eIsieMbIVi MHOTVIMY aBTOPaMI BBIBO]L
0 XPOHMYEeCKOM 3alnasgbiBaHmy Poccuit oT mpo-
VICXOIAIIMX Ha 3ariazie [VBIIN3aLIOHHBIX IIPO-
teccos. OTcrof1a eproa4ecKy BO3BpallatoIi-
ecsi K HaM Me O «HeoOXOAVMMOCTV M3YIeHIs
3apyOeXXHOTO OIbITa», B JIyUllleM CJIydae 4epe3
aJIaIITaryIio ero K pOCCUIICKVIM YCJIOBVAM, a Yallle
— Iy TeM IIPsIMOrO 3aVIMCTBOBaHS, HECMOTPs Ha
BCe pa3Inuys COLMAJIbHO-KYJIBTYPHOIO IUIaHa
Mexty Poccrert i1 3amazioM, yBBbI, C IIpeficKasye-
MO VIHBIMY pe3yJibTaTaMy, HexXelIy oOelllaHHbIe
" oXupasiecs. [Ipyrvie aBTOpbI BOCITPUHU-
MaroT CJIOXKVMBIIYIOCA B Poccuyt ONMMTIYeCKyTo
KyJIBTYPY KaK IIOYTV HEe3bIOJIEMYIO «VCTOpIYe-
CKYIO JIAHHOCTb» W IPejIararoT ICXOAUTD 113 He-

OOXOAVIMOCTYI JIVIITh €€ COBEePINEHCTBOBaHN, a
He 1ipeofiorieHys. ITpeyicrasrisiercs, 9To B IUlaHe
IIPaKTMYECKOVI ITOJIMTUKI TOpasio Oostee 3HAUM-
MBIMM, HeXeJIM ITpOJIoJDKeHe TeopeTu3poBa-
HIVI Ha 3Ty TeMy, ObUIvi OBl BBIBOIBI 11 peKOMeH-
Jalyy O TOM, B KaKOV CTeTIeH! 3Ty «TaHHOCTb»
cileflyeT YUYWUTBIBATh B Tpsfyliert (oueperHov)
MOJIEpHM3ALIMM  COBPEMEHHOI'0  POCCUVICKOIO
ob1ecTBa.

[lo wToram KpaTKoro paccMOTpPeHMUs OCO-
OeHHOCTEVI POCCUVICKOV ITOIUTUYECKOV KyJIb-
TYpBI BCTaloT 1 Ooslee dyHIaMeHTaIbHbIe BO-
IIPOCHI, KOTOPBIE MPeJICTaBIAI0TCS KITFOUeBbIMMU
VT TIOHMMaHMsl POVICXOAMBIIMX 3a IIPOIIIe]I-
IIie CTO JIeT BO BHYTpPeHHeVl M BHeIlIHel IIo-
otk Poccym mpolieccoB: cyIrecTByeT v
HpVHIMIIAIbHAA BepOATHOCTh OeCKOHIIMKT-
HBIX IJIIyOOKMX IIpeoOpasoBaHU («IIpeoposie-
HV IPONAacTV OTHWUM IpbDKKoM»)? Hackosb-
KO IOTeHIIMaJIbHO ITpo0sieMaT4Hbl (M B UéM
KOHKPETHO) CTOJIb PajViKaIbHble IIepexoyibl OT
OJTHOTO OOIIeCTBEHHOI'O YCTPOVICTBA K JIPYyro-
My, KaK 3TO MMeJio MecTo B 1917, paBHO Kak 11 B
1991-m? ToTOB ST COLMOKYJIBTY PHBIVI YPOBEHb
camoro cyObekTa MojepHMU3alMKM (Hapoga W
obIecTBa) K BBIIOJIHEHMIO BBIIBMHYTBIX HO-
BBIX 3aJla4 ¥ [TePCIIeKTUBHBIX 1iejlell, a eciIu He
COBCeM, TO KaKoBa IleHa W ITOCJIe/ICTBIA 3TOrOo
paspblBa MEX[y «IIeJIIMI» VI «pecypcHoOv Oa-
3071» (C y4eTOM TOTO, YTO COCTOsIHME «CyObeKTa
IpeoOpas3oBaHNil» TYT He «IOMOJIHeHVe K Ma-
TepuaJIbHBIM pecypcaM», a IJIaBHOe yCJIOBMe
ycnexa!)? He siBiistoTcst Jiv ICKOMBIe BCeMU pe-
dopmaTOopaMy lepeMeHBl B «3KOHOMIYECKO
KyJIBTYpe» U «IIpaBOBOVI KYJIbType» (PyHKIIMO-
HaJIBHBIMM  «IIOICMCTEMAMI» «IIOJIUTIYIECKOM
KyJIbTYPbI? BO3MOXKHO 111 [IjTMTe/ThHOE CTa0VITh-
HOe pa3BUTVe CTpaHbI, eé XO3sVICTBa M 00IIe-
CTBeHHBIX OTHOIIEHUV IPU CTOJIb OUYeBUIHOM
paspbiBe MeX]ly OHTOTeHe30M U (prIoreHe30M
pasBuUTKA caMoro 4ejioBeka B ucropum? W mo-
clefiHee (II0 ouepefiy, HO He I10 3HAYeHUIO) -
TOTOBO JIM IIOJIUTUYECKOe PYKOBOJICTBO CTPaHBI
YUUTBIBATh BCe BBIIIeNIepeyrc/ieHHbIe BOITPOCHI
pu popMMpOBaHNY, BEIOOPE U OCYIIeCTBIIe-
HyM noymTrdeckoro Kypca? ITpencrasigercs,
YTO BCe 3TO BOIIPOCHI OTHIO/Ib He TOJILKO Teope-
TUYecKye, HO OHMU JIOCTOVIHBI CephE3HOIO pac-
CMOTpeHMs ITOJINTOJIOTaMW, OPVeHTHPOBaHHBI-
MU Ha IIPaKTUKY ¥ 3KCIIepTaMy 110 HayYHOMY
yIIpaBJieHuIo, 0e3 4ero TPyIHO pacCUMUTHIBATH
Ha aJ/IeKBaTHYIO MHTepIIpeTalio IIPOIUIOV, Te-
KyIIIeyl 1 IIepCreKTYBHO IIPaKTIYecKOo IT0JIN-
TUKU B HallleVl cTpaHe. B aToMm ceeTe oTHIONb He
TPUBMAJILHO 3BYYUT CErOfIHS «BOIIpOIIaHVe»
u3 ynomsHyTovi Bbime crarbu A.C. Ilumko:
«Bce 0cobeHHOCTM PycCKOro HalMOHaJIbHOTO
XapakTepa, KOTOpble II03BOIWIV OOJIbIIIeBN-
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KaM JIerko OOMaHyTb «KpeCTbsIHVHA B COJIIAT-
CKOVI IIVHEIIN», IeVICTBUTEIIbHO COXPaHVIINChH
110 cel jieHb. [IpsSIMOTMHETHOCTh MBIIIIIEHS,
MaKCUMaIn3M, CKa4KV M3 OFHOV KPaviHOCTY B
APYIyIo, IPUHINII «BCe VIV HUYEro», OTCyT-
CTBUE JIMYHOCTY, CO3HAHME BPeMeHIIVKa, He
3a/IyMBIBAIOIIErOCs O IOCIIENICTBVSIX PYCCKOTO
«4TO X04y, TO BOPOUY», CTpax Ieper] coOCTBeH-
HBIM MBIIIUTEHVEM, PacIIpeeNTe/IbHbIN 01
X071 B 9KOHOMVIKe, HACTPOEHVIe )XePTBEHHOCTH,
PYCCKOe [IOJITOTepIIeH e, BEUHBIVI IIOVUCK Bpa-
TOB BMeCTO ITPM3HAHMS COOCTBEHHBIX OIIMOOK
n ripocueToB. Pycckast apxanka fqeicTBUTeIbHO
XKVBa, IMEHHO OHa SIBJISIETCSI TOPMO30M JIJISI CO-
BpemeHHo Poccum» [7].

B marmon cratbe v GbUIa CJ1e/1aHa HOIBITKA OT-
BETUTb Ha 3TV BOIIPOCH, B HA/IEX/IE, YTO ITO II0-
MOXKET IIOHSTb, II0UeMy 3TV OCOOEHHOCTV TIOJIVi-
TVYECKOV KYJIBTYPBL CTOJIb JIOJITO COXPAHSIIOTCS,
MOXKHO JI1 «OC/Ia0MUTh» JIEVICTBIIE 3TOTO «TOPMO34,
OCTaBJIsisL B CTOPOHE IJIABHBIV — [PV KaKMX YCIIO-
BISIX «IIOJIMTIYECKasi KyJIbTypa» CIIOCOOHA CTaTh

HOJICIIOPLEM, a He «o6y301?1» B PasBUTUN CTPaHBIL.
IIpencrasisiercs, 4TO Bee 3TO BOIIPOCHL OTHIOAb He
TOJIBKO TeOpeTHYeCcKNe ¥ JJOCTOVIHBI CepPhE3HOro
IIPAKTNUECKOrO paccMoTpeHst, Oe3 yero TPYAHO
paccunThIBaTh Ha ageKBaTHYIO MHTEPIIPeTALVIO
IPOILUIOV VI CTaBUTh 3aJa4 [jIs1 TeKYILeVl 1 IIep-
CITEKTVIBHOVI TTOJIMTUKI HaIlleV CTPAHbL

3axroueHue
BaxHo momuepkKHyTh B 3aKJIIOYEHMe, 4TO
IepeuNCIIeHHbIe «KOHCTAHTBI» POCCUTICKOVI IO~
JINTUYECKOVI KYJIbTYPbI MMEIOT He TOJIbKO BaX-
Herilee BHYTPUIIOINTAYECKOe 3HAYeHVe [IJIs
pelleHna 3agad yIpaBIeHnd ¥ MOIepHM3a-
LIV, HO U CBOE IIPOJOJDKEeH e BO BHEIIIHETIO/ V-
TUYecKoM vi3MepeHmm™. 371ech MBI IIOAXOIMM K
TeMe «KyJIbTy PHO-MOPOJIOrMUeCcKVX OCHOB» U
«0CODEHHOCTeV MPaKTUKM MPOBeeHNs» Poc-
CUVICKOVI BHEIITHeV! ITOJINTUKY (T.e. K «BHeIlIHe-
IIOJIUTUYECKON KYJIbType»), KOTOPYIO, B CWUITY
eé 3HaUMMOCTH, IieJlecooOpa3Ho ObUIo OBl pac-

CMOTpeTb B OTeTIbHOM paborTe.
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SPECIAL FEATURES OF RUSSIAN POLITICAL CULTURE:
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10 K npuMepy, TOMbKO COBMECTMB M NMPUMEHWUB NMEPEYNCIIEHHBIE Bbllle «KOHCTaHTbI» (BMecTe ¢ Heob6XoauMbIMK Mo-
MpaBKaMu Ha «BPEMS» WU «MECTO»), Mbl CMOXEM MOAOWTU K MOHMMaHWUIO OAHOW M3 OCOBEHHOCTEN POCCMICKOM
BHELLHEMNONIMTUYECKOW KYNIbTYPbl - UPE3MEPHOIN «03ab0UEHHOCTU UMUIXKEM», OCTPOE HEMPUSATUE KaK «/1060BOI»,
TaK W AaXe NATEHTHOW KPUTUKM U3BHE. OT CMUPEHHOIO «BbIC/YLUMBAHWUS YPOKOB», Yepe3 MoYannBoe U [Oro
HaKanaMBaeMoe He0BO/NLCTBO, Poccus cnocobHa Toraa NepeiTy K OTBETHOW (Pe3KoW U HepeaKo Ype3MepHON) pe-
akumu. M Torga yxke He CTo/b BaxkHO, 6bla S Takasi peakuymsi HaMEPEHHO CNPOBOLMPOBaHA U3BHE, UMU Bbi3pena
BHYTpM camoi Poccuu, 6biia i OHa 060CHOBaHa, UM ynpekasa Hac B TOM, YTO HUIZE B MUPE MoKa HE PeLLEeHo.
MIMEHHO B 3TOM (ha3e «CMEHAIOLUMXCA LMK/IOB» Mbl U NpebbiBaeM B HACTOSILLEE BPEMS.
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Introduction. The article is dedicated to the
analysis of some basic characteristics of Russian
political culture, in particular in the post October
1917 Revolution” period. At the same time it was
underlined that these characteristics were not a
simple “print” of “October Revolution” but have
their roots far in the past, including some ontologi-
cal components. The basic elements of Russian po-
litical culture (far from being fully described in this
article) are presented with reference to the practice of
Russian government’s activities. The controversial
nature of correlation between Russian political cul-
ture and radical changes in Russian politics in the
20" century was also put forward.

Materials and methods. Methods of scientific
cognition, abstraction, generalization, analysis, syn-
thesis, and comparative methods were used in the
course of research and presentation of the theoretical
approaches of Russian and foreign researchers re-
lated to “political culture”. Russian political history
of XX century, and beyond, provided large scope of
necessary materials for this article.

Results of the study. The analysis of Russian

KiroueBrle cj10Ba:

political culture has as its outcome the presentation
of a hierarchy of “elements” including the basic
ones and many additional which are also present
and acting in social and political practices in mod-
ern Russia.

Discussion and conclusions. The study shows
that “political culture” is not only an abstract con-
cept within a political science and theory, but also
a very important “operational tool” for decision-
making process and practice of government. The
lack of an adequate perception of acting politi-
cal culture by a political elite might create an im-
portant distortion especially during radical social
changes. In conclusion the author announced the
topic of his further research on the “culture of Rus-
sian foreign policy” based on the findings of this
article.

Alexey Kozhemyakov,
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PELEH3NW

BAJKHBIVT I CBOEBPEMEHHBIN
BK/JIAID B YYEBHYIO TUTEPATYPY I1O
MEXIYHAPOOHOMY IIPABY

DOI 10.24833/2073-8420-2018-2-47-108-110

( jpemxl HOBVHOK y4e0HO-MeTOIIIecKo
JITepaTypPHl II0 MeXIyHapOTHOMY IIpa-
BY, BBIIIIEIIIIVIX HEABHO B CBeT, o0palia-

eT Ha ce0s1 BHMMaHMe yueOHMK «MexXnyHapos-

HOe CIIOPTMBHOe IIPaBo» KaHAyIaTa Iopuande-

CKMX HayK, JIOLeHTa Kadempsl MeXIyHapos-

HOro IpaBa MOCKOBCKOTO TOCYHapCTBEHHOTO

ropuandeckoro yHusepcurera nmenu O.E. Ky-

tadpmaa (MITOA) JLV.3axapoBor, OArOTOB-

JIEHHBIVI [T CTYIeHTOB-OakaaBpos [1].
OrnHako ¢ yueToM 0XBaThIBa€MOTO MaTepia-

JTa U geduIMTa OTeYeCTBEHHOVI JITEPaTypPhl

10 MeXIYHapOIHOMY CIIOPTUBHOMY IIpaBy OH

TaKKe MOXKeT OBITh [T0JIe3eH /I MarvICTPaHTOB,

acIIMpaHTOB, IIperofiaBaTesieVl IOPUINYecKmX

BY30B U IPaKTWUYECKMX pabOTHMKOB, fedTelTb-

HOCTb KOTOPBIX CBS3aHa C MeXTyHapOIHBIM

CIIOPTVIBHBIM ITPaBOM.

Y4eOHMK IMOATOTOBJIEH B COOTBETCTBUM C
(pemepasibHBIM rOCyAZapCTBEHHBIM 00OpasoBa-
TeJIbHBIM CTaHAAPTOM BBICIIEr0 00pa3OBaHVIA
o HarrpassieHyo noarorosku 40.03.01 «fOpu-
CIIpyfAeHIs» (KBaymduKalims (CTereHp) «Oa-

Hamup bexawes*

Peyensus na yuedbnux JI.W. 3axapoBoii «MexoyHapooroe cnopmubroe npabo»
(3axapoba J1.W. Mexdynapooroe cnopmubroe npabo: yuebHux 045 baxarabpod / omb.
ped. K.A. bexaweb.- M.: [Tpocnexm, 2017. - 272 c.)

KaJIaBp») M pabodert IIporpaMmont y4eOHOV
AVCHMIUIMHEL «MeXIyHapogHoe CIOPTUBHOe
IIpaBo», pa3paboTaHHOVI aBTOPOM W ITperofia-
Baemori B MITOA.

MexyHapoHOe CIIOPTMBHOE IIPaBo — 3TO
HOBOE HaIIpaBJIeHVe B MeX/lyHapOHOM IIpaBe.
Ero axTvBHOe paspuTie, KOTOpoe HabJmomaeT-
c4 B IIOCJIe[IHee BpeMsl, 00y CJIOBJIEHO 3aMHTepe-
COBAaHHOCTBIO TOCY/IAPCTB B COTPYAHMYECTBE C
MeXIyHapOIHbLIM CIIOPTUBHBLIM JIBVDKeHMeM B
LeJIsIX YCTaHOBJIeHMS IPO3PAUHBIX M BCeM I10-
HSATHBIX ITPaBWI B MeXIyHapOIHOM criopTe. B
Poccurickont @eprepanyt Ha IPOTSDKEHUM I10-
CJIe[JHero JIecATIIeTVs HaOJo1aeTcs yCTodm-
BBIVI MHTEPeC K MeXXIyHapOIHOMY CIIOPTMBHO-
My IIpaBy, YTO CBSA3aHO C YeMIIMOHATOM Mupa
o ¢yrbony B Poccum (vronp-mrors 2018 r.), a
TaKXe C PSAIOM TPOMKMX [IeJl [0 BbIABJICHVIO
AOIVHTA B IIPOdeccoHaIbHOM CIIOPTe U I10-
CJIeAyIOIIVIM OTCTPaHeHMeM POCCUVICKUX CIIOP-
TCMEHOB OT y4acTysi B COPeBHOBAHVIX.

B mociienHee BpeMs oTeuecTBeHHBIMU ITpa-
BOBefIaMV1 ObIUI ITOJITOTOBIEH LIeJIBIN P, yued-

* beksawes [laMMp KaMunbeBuu, JOKTOP IOPUANMYECKMX HAYK, AOLIEHT, AOLEHT Kadeapbl MeXayHapoaHOro npasa

MIr’MMO MUA Poccum
ORCID ID: 0000-0002-4596-7739
e-mail: dambek@yandex.ru
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BAXHbIN M CBOEBPEMEHHbI BK/IAZ B YYEEHYIO JIMTEPATYPY MO MEXXAYHAPOZHOMY MPABY

HIKOB II0 CIIOPTMBHOMY IIpaBy [2] u rocymap-
CTBEHHOMY yIIpaBjieHuIo B criopre [3], ogHako
VIX aBTOPBI, He CIelVaIn3NpPyCh 110 MeXIyHa-
POAHOMY IpaBy, OYeBUIHO, He CTaBWJIN CBOeV
3a/1auert OIpOOHO OCBeTUTh MeXIyHapOHO-
ITpaBoOBble POOJIeMBl peryIMpoBaHMs MeXIro-
Cy[JapCTBEHHOI'O COTpYyAHMYecTBa B 001acTut
criopra. Yuebnux JL.V. 3axapoBoii yauHo BOC-
TIOJTHSIET 3TOT ITpO0esI M MOSBWICH, HeCOMHEeH-
HO, BOBpeMs.

CitemyeT OTMeTUTb, UTO JAaHHBIV TPY/L - He
neppas MyOiMKalusl aBTopa IO CIIOPTMBHOM
npobsieMaTiike B MeXJIyHapogHOM IrpaBe. B
2013 r. JLV. 3axapoBoit ObUla IIOATOTOBIIE-
Ha MoHorpadusa «O cropt, Tel - Mup!» Poib
MeXJlyHapoJIHOro IipaBa, lex sportiva u lex
olympica B perympoBaHuUM MeXIyHapOTHBIX
CIIOPTMBHBIX OTHOIIeHWIT», B 2015 r. BBIIUIO ee
BTOpOe W3IaHue, IlepepaboTaHHOe U IOMOJI-
HeHHoe [4].

Penjensupyemeii yue6HUK «MexayHapos-
HOe CIIOPTMBHOE ITpaBO» COCTOUT W3 CeMHa/l-
naty I1aB. OHUM IIOJIHOCTBIO COOTBETCTBYIOT
TeMaM pabodeit IIporpaMmbl yu4eOHOV AVCIN-
IUIVHBI, YTO CYyIIleCTBeHHO objlerdaer Irporiecc
obyuennsd. B OOmeit yacTi ocsellleHbl ITOHS-
THe, ITpefIMeT, UICTOPUSI, UICTOYHUKM, CyObeKTHI,
crienyagbHble ITPUHIMIBL  MeXTyHapOIHOIO
CIIOPTMBHOTO IpaBa. ABTOp UeTKO pasrpaHU-
9yBaeT MX C MpeIMeTOM, VICTOUYHMKaMM, CyOb-
eKTaMy, CHelyaJbHbIMM IIpUHIMIaMKU lex
sportiva - KOMIIJIEKCOM KOPIIOPaTHBHBIX HOPM,
CO3JIaHHBIX MeXTyHapogHBIM OJIMMIINTIICKIM
KoMuTeToM, MeXIyHapogHBIM IapaiMIINII-
CKVIM KOMUTETOM, MeXX/1yHapOIHbIMI CLIOPTVIB-
HbIMU (pefepanamu. B OBient vacti BeceMa
HoIpoOHO OXapaKTepM30BaH IPOLIECC peryiv-
poBaHMs MeXIyHapOAHBIX CLIOPTUBHBIX OTHO-
IIIeHU Ha YHMBepCaJIbHOM YpPOBHE B paMKax
Opranusanm O6benvHeHHbIx Hariniz, ee crie-
Va3 POBaHHBIX YUPEXIEHUN U IIporpaMm,
Ha pervoHaJIbHOM ypoBHe B pamkax CoBeTa
Esponbl 1 EBpornerickoro Corosa, a Takxke Ha
ABYCTOpOHHeM ypoBHe. 3mech xe JLV. 3axa-
poBa paccMaTpuBaeT CTPYKTYpPy M OCHOBHBIe
HarpapjleHUs1 JlesiTestbHOCTM  OJIMMIIMIICKOTO
u IlapaymMImizckoro ABVDKeHMs], M3y4daeT ap-
OuTpakHOe ¥ ame/UIAIVOHHOe IIPOM3BOJCTBO,
a TakXke IIOCpeJIHUYeCTBO (Me[ualuio), ¢ Io-
MOIIBIO Yero MeXIyHapOIHbBIV CnopTMBHbH?I
apOouTpaxHbIi ¢y B I. Jlozarre (IIIsevtiapyis)
paspeliaeT ClIOPTUBHbIE CIIOPHL.

B Ocobennon wactu JI.V. 3axaposa cocpe-
JIOTOYMBAETCs Ha PacCMOTPEHWUM aKTyaIbHbBIX
1po0rieM, pellieHre KOTOPhIX HEBO3MOXHO Oe3
o0beIVHeHNs YCWINY TOCYydapCTB, MeX/TyHa-
POAHBIX MeXIIpaBUTeIbCTBEHHBIX OpraHus3a-
LUV ¥ MeX/TyHapOIHOTO CIIOPTUBHOTO JIBVIKe-

HVIS: IOTIVIHT B CIIOPTe, XyJIUTaHCKOe TIoBesleHe
OoenpIKOB, yiIepd OKpyXkalolen cpere B
X07le IOArOTOBKY 1 IIPOBeieH s MeXX/TyHapo/l-
HBIX CHOPTMBHBIX COPEBHOBaHUV, 3KOHOMMU-
yecKye MNpecTyIUIeHWs M IUCKPUMWHALUS B
MeXX/TyHapOJIHOM CIIOpTe U psfl APYIvX. ABTOP
npusoguT nosuimio Poccuiickon ®enepariym
110 0003HaUeHHBIM IpoOJIeMaM ¥ IIpefjlaraeT
MIOTeHIIMaIbHBIE CITOCOOBI VX PeIIeH s

UTo HeMasIOBayKHO [T ITPAKTITIeCKOTO IpW-
MeHeHs yueOHIKa B IIperofaBaHmm - 10 KaXK-
JoV M3 TeM cOpMyJIMPOBaHbl KOHTPOJIbHBIE
BOITPOCHI U 3alaHNs JIJIsi CAMOITPOBEPKM, peKo-
MeH/IOBaHbI 7151 M3y4eHns Hanborlee 3aMeTHEIe
Hay4Hble TPY/bl OTEUeCTBEHHBIX VI 3allafHBIX
aBTOPOB (y4eOHMKM, yueOHbIe 1T0coONs, MOHO-
rpaduy, HayuyHble CTaTbM), MeXIyHapOIHO-
IIPaBOBBIE 11 KOPIIOPATVBHBIE aKTHI.

C yuebHO-MeTOI4ecKOV TOUKM 3peHVsi 0CO-
OBIVT MHTepec BbI3bIBaeT pa3paboTaHHBIV aBTO-
POM B paMKax TeMbI «/lesiTennbHOoCTh CIIOpTIB-
Horo apburpaxHoro cyaa (KAC)» crienapur 1e-
noBon urpel «Paccmorpennie B KAC merna «nina
HypOuHpoTviB MeXXmyHapomHOI acCoLMalvL
JlerkoaTieTnaeckux denepanun». Buenpenne
VHTepaKTVBHBIX METOIOB O0YUYeHIs B IIeJIOM V1
[eJIOBBIX UT'P, B YaCTHOCTY, BJIZeTCs TpeboBa-
HyeM BpeMeHn. OHIM IpUIAIOT yueOHOMY ITpo-
1leccy ITpaKTUKO-OPUEeHTUPOBaHHEBIV XapaKTep
VI TIOBBIIIIAIOT MHTEpeC CTY/I€HTOB K IIpeIMeTY.
VIx vucnonb3oBaHMe MpyU MperofaBaHUM MeX-
JyHapOIHOTO CIIOPTMBHOIO IIpaBa HeJIb3sd He
IIPUBETCTBOBATh. BO3MOXHO, B Oy/yIieM aBTOp
HaCTosIIIero y4eOHMKa eltle 6osiee mMpoKo Oy-
AeT WCIIOIb30BaTh MX B y4eOHOM IIpoliecce ¥
paspaboTaer clleHapmy HOBBIX HEJIOBBIX WIP,
TIO3BOJIIOIIVIX IMUTVIPOBATh Pa30vpaTebcTBO
CIIOPTMBHBIX CIIOpoB B EBpomnerickoM cyfie 1o
npasam uesioseka, B Cyme Esponerickoro Coro-
3a, B IOPVUCAVKIIIOHHBIX OpraHaxX CIIOPTUBHBIX
denepanit Mo oJIMMIMIICKUM BUIaM CIIOpTA.
O1n ycvs OyIayT crmocobCTBOBaTh IOATOTOB-
Ke CIIOPTVMBHBIX IOPVCTOB HOBOTO IIOKOJIEHNS,
crocoOHbIX 3¢ deKTMBHO 3aluIaTh IIpaBa
POCCUTICKMX CIIOPTCMEHOB B MeX[TyHapOIHbIX
cyJax u apourpaxax.

ITpencTaBIeHHBIV K pelleH3pOBaHIIO y4ued-
HVK, IIOMVMO CBOE€TO IepBOHa4Ya/IbHOTO Ipejl-
Ha3Ha4YeHVs, MOXeT ObITh peKOMeHZI0BaH KaK
CIIpaBOYHOE IT0COOVIe M1 IOy YeHVsI aKTyaslb-
HOV MHOpMaLM Mo Hanbolee BaXXHBIM BO-
ITpocaM MeXXIyHapOIHOrO CIIOPTUBHOTO ITpaBa.

B saxmroueHme xouercsd IIOXeJIaThb aBTOPY
HOBBIX YCIIEXOB Ha ITy TV M3y4eHNs M30paHHO
IIpo0sieMaTKy, YTO, BHE BCSKOIO COMHEHN,
OydeT moOJe3HBIM UL COBEpIIEeHCTBOBAHMA
IIperiofiaBaHysl MeXIyHapOJHOro ITpaBa 1 pas-
BUTWSI OT€YECTBEHHOVI HaYKIAL.
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OAKYNBTET YIMPABNEHUA N MOJIMTUKU OCYLWLECTBIAET NOANOTOBKY
BAKATTABPOB N MATUCTPOB MO HAMPABJIEHNAM
«MTOCYOAPCTBEHHOE N MYHULUWNATIBHOE YMNPABJIEHUE», « MTONNTONOTNA» N
«MEXOYHAPOOHBIE OTHOLWEHWA».

BbinyCkHUKM bakynbTeTa nomnyyat yHUKarnbHble 3HaHUSA U NpodeccMoHarnbHble HaBbIKA B
obnacTtu ynpaBneHusi, NONNTUKN U MeXOyHapoaHbIX oTHoWeHu. MNpodunbHasa cneynanusa-
UMSA CTYAEHTOB BKIOYAET Takue acnekTbl, Kak NpaBo, agMUHUCTPUPOBaHME, rocyaAapCTBEHHas
1 MyHUUMnaneHasa cnyxba, ynpaBneHve uMyLLecTBEHHbIMU KOMMeKkcaMu, caepa nyoenmyHon
NOMUTUKN, PEerynnupoBaHne NomMTUYECKNX KOHNNKTOB, ST066M3M, CBSI3N C rocyAapCTBEHHbLIMM
opraHamu B Koprniopauusx 1 MMpoBble nonutudeckme npoueccbl. Ocoboe BHUMaHue n Bpems
yAenseTcs U3ydeHuto cTyaeHTammn AByx 1 6ornee MHOCTPaHHbIX A3bIKOB.

dakynbTeT roTOBUT CMeuManncToB, BOCTpeOOBaHHbLIX B pasfMyHbIX cdepax npodeccuo-
HanbHOW OeATENbHOCTU: B OpraHax BriacTu U ynpasneHns, B roCyAapCTBEHHbIX Kopnopauusx,
Ha AMNIOMaTUYEeCKOM N KOHCYNbCKOM criyxbe, B MexayHapoOHbIX OpraHM3aumsax, a Takke B
YaCTHbIX KOMMNaHUSIX.

dakynbTeT MMeeT OBLLMPHbIE MeXAYHapOoaHbIe CBA3M, NO3BONSIOLLNE CTyAEHTaM NPOXOAUTb
CTaXXMPOBKU B KPYMHENLINX yHUBEepcuTeTax Mmpa. CnoXxmnucb TpaguuuoHHble napTHepCKue
OTHOLLEHMSI C OAHMM U3 BegyLumx yHuBepcuTteToB EBponbl, Universita degli Studi di Macerata
(MTanus), c KOTOpPbIM peanu3yTcs COBMECTHbIE U ABONHbIE NporpamMmmbl 6akanaespuarta, Ma-
rMCTpaTypbl U NporpaMmmMa ABONHOW acnupaHTypbl, KOTOpas ABMSETCS eUHCTBEHHOW B CBOEM
poae B Poccun.
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