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B6edenue. B cmamve npuBooumcs anaiu3 noHAmMus «0eMOKpamus» ¢ y4enom
MEXYUBUAUIAYUOHHBLY, NOAUMUHECKUX, COUYUAALHBIX U SMHOKYALMYPHbIX MPaAHC-
gopmayuil, npoucxodsuux 6 nacmosujee Bpemsa 6 E6pone u Coedunennsix Llmamax
Awmepuxu. ABmop ommeuaem, umo poxoenHas eBponetickotl u noombepkoeHHas Xpu-
cmuanckoll yuburusayuerl popma yuacmus uHOuBUOyyMa 6 noaumu4eckoi opeani-
3ayuu eocyoapcméa no xody pasbumus uesoBevecmba Budou3MeHANACy, YMpaAmuia
cmapvle wepmul u npuobpesa Hobvie. HeBosmoxro ymbepxdams, umo oemoxkpamus
Kax noaumuyeckas popma npoadaenus 6oau bosvuiurcmba ssexmopama besynpeuna.
Ecau npesxoe ona peasusobuibasacs 6 cpabrumensio HebOAbUILX 2pereckux pecnyoau-
Kkax u eopodax 6o Opanyuu 18 Bexa, MOHOKYALIMYPHLIX U MOHOHAYUOHAALHBLX COYUY-
Max, Mo ce200HA CAOKUAACH NPUHUUNUALLHO UHAS peasbHoCmb. JIpyeum uckaouu-
meAbHO BaxcHbIM haximopom, okasvibaiowum Bausanue Ha deMokpamuio, A6asemcs mo,
umo Mup ce200Hs pasdeseH NpeumyuyecmbeHHo He 10 HAYUOHAALHO-PACOBOMY, A 10
peAu2uosHo-kyAvmypHomy npunyuny. Hapaoy c smum, 00Hu coyuymui-eocyoapcméa
ocmaaucy 6 Hauase uesobeueckoil yubususayuu, opyeue nepeuwsaenyu 6 21 ex. Iis
Bcex amux eocyoapcmb ecmv 00HA 00U4ENPUSHAHHAA POPMA NOAUMUUECKOTL OP2AHU-
3ayuu odbuecmba-6aracmu-eocydapcmba: demokpamus, onpedeseHue U YeHHOCMU Ko-
mopotl 8 cusy ee MHO203HAUHOUL NpUpods. 6 coBpemerrom obujecmbe Hyxoatomes 6
nepecmompe u nepeoyeHxe.

Mamepuarvt 1 memooduvt. Memodosoeuueckyio ocHoBYy uccaedobanus cocma-
Buau credyroujue obuyeHayUHbe U CHeYUALbHble Memo0bl NO3HAHUSA NOAUMUYECKUX
U COUUANbHBIX ABAEHUTL U NpoYeccoB: Menoo CUCHEMHO-CHIPYKIYPHO20 AHAAU3A,
Memo0 cunmesa coyuarsHo-npabobuix Abrenutl, cpabuumenrsHo-npaboboi memoo,
hopMaAbHO-102UMECKUTL MeTNO0, CHIAMUCTIYeCKUTL Mermoo.

Pesyavmamot uccaedoBanusa. B pesysvmame npobedenroeo anaiusa 6v.10 Goi-
AB1eH0, umo eaabHule uepnivl 0eMOKpaAMUU 3AKAIOUAI0MCA 6 credyoujem:

1. Temoxpamus npednosaeaem yuacmue Beex docmueuiux onpedesennoeo Bospac-
ma epaxoan 6 opeanusayuu 6aacmu Gvicuieeo 00AXKHOCTIHOR0 AUYA CHIPAHDL, Npe3ti-
denma, a maroxe pedepasvHoil u MecmHoil 6aacmu.

* EHrnb6apsiH Po6ept BauaraHoBuWY, 3ac/yXeHHbI AesiTenb Hayku Poccuu, AOKTOP HOpUAMYECKMX HayK, Mpo-
eccop.

** KapaynoBa HOnusi AHaToNbeBHa, KaHAMAAT IOPUANYECKUX HayK, [OLEHT Kadeapbl aHruickoro s3bika N2 6
MIrMMO MUA Poccuw.

*** Bepa BukropoBHa CenesHeBa, KaHauaaT GUNONOrMYECKUX HayK, AOLEHT, 3aBeaytowas kadeapon aHmnnii-
ckoro a3bika N2 6 MI'MMO MU Poccum.
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2. Hemoxpamus - pasBembBaennvitl Mexanusm coeracobanus npomubopeuuBoix
usu He cobnadaruux ummepecod pasiuunvix caoed odbujecmba, nNoAUMUUECKUX U
0bujecmBerHblx Opeanusayuil u epynn Auy.

3. Hemoxpamus npeonosaeaem npunsmue peutenui 60sbuiuncmbom 2040co8 us-
bupameneil ¢ cobaio0eHuem npad meHsuiuHcmoa.

OcHoBHbIM MexaHu3Mom peasusayuu demoxpamuu aéiawomcsa Beeodbuyue Bvioopbl,
Komopble, 00HAKO, B YCAOBUAX CIPAHDI, PACKOAOMOL 10 HAUUOHAALHO-PACOBOMY NpU-
3HaKY, Moeym npubecmu x kpusucy éracmu u obuecméa.

Obcysxndenue u saxarouenusn. Obocrobano 66ederue NpuHYUNUAILHO HOB020
Bvib0pHO20 MexaHusmMa nymem nepecMompa cucmemst Bceodujux paHuix npAMblx
B100pob u BBedenus MHoOCTIYNEHUAMbIX OMKPLINbIX Bb100p08, Um0 nosBoium mu-
HUMU3Upobams manunysupobarue Bui00pamu co cmopoHsi NPogeccuoHasbHbLX 10-
AumMeHeoxepob, noaumasum, cpedcmé maccobotl ungopmayuu.

OXIeHHasl EeBPOIEVICKOV ¥ IIOATBepXK-

JIeHHasl XPUCTMAHCKOM ILMBUIM3ALIeN

dopma ydacTmst MHAMBUAYYMa B HIOJIN-
TUYeCKOV OpraHm3allMi IocyfapcTBa B Xofe
PasBUTMSL  dYeJloBeYecTBa  BUJIOM3MEHsUIACh,
yTpaTuB CTapble YepThl U MPUOOpeTs HOBHIE.
HeBo3MoXHO yTBepXHaTh, YTO IeMOKpAaTVISL
KaK IojmTiyecKast (popMa IIpOsIBIIEHMS BOJIV
OompIIMHCTBA 27IeKTOpaTa Oesympeuna. Ecim
IIpeX/le OHA peayi30BbIBAIACh B CPaBHUTEIIb-
HO HeOOJIBIIVIX TPeYecKNX peciryOmmKax u ro-
ponax Bo @panuym 18 Beka, MOHOKYJIBTY PHBIX
I MOHOHAIIVIOHJIBHBIX COLIMyMaX, TO CETOIH:
CIIOXKVUTACh IIPVHITUIINAIIBHO VHAS PeayIbHOCTb.
Hacesnlenne Harmmer IUlaHeTBl CTaJI0 HaMHO-
ro Oosplile ¥ MITypMyeT 8-MV MIUTIMAPIHBIV
py6ex. C IOMOIIBIO COBpEeMEHHBIX CPeJICTB
KOMMYHVKaIIY, (PUMHAHCOBO-0aHKOBCKOW CH-
CTEMBI "I MeXAyHapOIHOIO pasfieeHus Tpy-
Jla OHO CTaJIO OOJlee KOMITAKTHBIM W B3aVIMOC-
BsI3aHHBIM. bostee Toro, Heckoavko mozyuje-
cmbBennvix deprkab, 0b0aadatouux AMOMHLIMU
u abuaxocmuueckumu cpedcmbamu, npuodpesu
2n0basvhvle uHmepecsl U cmaiu paxkmuye-
cku HenocpeocmBennviMu cocedAmu 100020
eocydapcmba ne3abucumo om e2o0 MecmoHa-
x050eHus. JIpyrovi MCKIIIOUMTEIbHO BasKHBIVI
dakrop: mup cecoonsa pasdesen npeumyuye-
cmBento He no HAyuoHarvHO-pacoBomy, a,
cKopee, N0 peAuUO3HO-KYALINYPHOMY NpUH-
yuny, u 3mom axmop umeem meHOEHYUIO
pasBumus. OTHOBpeMeHHO OFHW COIMYMBbI-
roCy/IapCcTBa OCTa/IVCh B Havuasle YeloBeYecKov
LVIBWIV3aLUY, Apyrue mnepemarHyim B 21
BeK. [IJIs1 5TOro MHOrOacCIIeKTHOTO ¥ IIPOTUBO-
peunBoOro KOHIJIOMepaTa IOCyAdapcTB, 3a pef-

KVMW VICKJTIOUeHVISIMV, eCTh OfiHa OOIIernpu-
3HaHHas popMa MOIUTIIECKOV OpraHM3alV
obIIecTBa-BIaCT-TOCylapCTBa:  T€MOKpPATVSL.
Bemp abcormoTHOE OOJIBIINMHCTBO TOCYAAPCTB -
wienos OOH, umcito kotopeix npessiiaer 200,
TaK VIV IHa4de OOBSIBIISIOT ce0si IMEHHO J1eMO-
KpaTWYecKUM, ¥ AeMOKpaTus, HeCMOTps Ha
CBOV 3HauMTeIbHBIe HEIOCTAaTKM, U CeTOIHS
ocraeTcs Oe3asibTepHaTMBHON.! B yeM mpuanHa
ee MHOTOBEKOBOVI IPVBJIEKaTeJILHOCTY 1 ak-
TYYECKOVI HeCMeHSeMOCTI?

[TpuumHa opfHa: ee YHMBEpPCaIbHOCTH U
BO3MOXKHOCTb TIOJI, BUIOM JIeMOKPaTWUM ¥ C II0-
MOIIIBIO IIPVICYIIEro eyl KOMIIOHEeHTa, TaKOro
KaK BBIOOPBI, OOBSIBUTH cebs meMoKpaTumue-
CKMM TocygapcTBoM. Torma HeoOXOmmMO XOTs
OBI BBIIEIUTE IJIaBHBIE YePThI J€MOKPATUN 13
OompIroro pasHooOpasusi opM ee mposBIIe-
HIIS: IeMOKpaTHs IIpefriosiaraeT yJacTvie BCex
AOCTUTIIIVIX OIIPe/IeJIeHHOI0 BO3pacTa I'paKIaH
(KpoMe Kpyra Jvil, IIpeIyCMOTPeHHOTO 3a-
KOHOM) B OpraHM3aluy BJIacTH, KaK IIpaBuIo,
BBICIIIETO JTOJDKHOCTHOTO JIMIIA CTPAHBI, YCIIOB-
HO, TIpe3ufieHTa, BBICIIEll VI MEeCTHOV BJIacTV;
JEeMOKpaTVis - Pa3BeTBIIEHHBIVI MeXaHU3M CO-
I7IaCOBaHV IIPOTVMBOPEUNMBBIX VIV HEeCOBIIaa-
IOIIIVIX MHTEPeCcoB pa3/IMIHBIX CJI0eB 00IIIeCcTBa,
TIOJIVTIYECKVIX V1 OOII[eCTBEHHBIX OpTraHM3ali
VI TPYIII JIVILL; IeMOKpaTyis IIpefiriosiaraeT Ipu-
HATVIE pellleHVVi OOJIBIIMHCTBOM IOJIOCOB M301-
parerien ¢ coOJIIOIIeHVIeM IIpaB MeHbIIHCTBA.

[puBrexamesviocms  demokpamuu  npexoe
Bceeo Hado uckams 6 npupode Beuro cmpemauje2ocs
K cBob00e uesobexa. OH He sKeaaen, umodb. HA0 HUM
0vl1a yemarnobBaena auunas Baacmes Opyeoeo uesobe-
ka. BMmecTe ¢ TeM, y4dacTBys B BeIOOpax, MHIU-

1 370 pacxoxas B NOAUTOSIOMMM MbiC/b, KaK NPaBUo, NPUMMCLIBAETCS YMHCTOHY Yepumnsto. Bo3MOXHO, 10 HEro He
pa3 06 3ToM 6bI10 Cka3aHo, HO C Y4eTOM MacliTaba ero gurypbl 1 NONYASPHOCTM YNOMUHAETCS UMEHHO €ro UMs.

4

MpaBo n ynpasneHue. XXI Bek



MHOIOJINKASA

LOEMOKPATWS - BPEMS MEPEOLIEHKN LIEHHOCTEW

BUJIyyM CO3HATeJIbHO COIVIalllaeTcsl Ha Orperie-
JIeHHBIe OTPaHMYeHNsI CBOVIX eCTeCTBEHHBIX
IIpaB 1 CBOOO]I B ITOJIB3Y JIMIIA WIN KpYyTa JIVIL,
YIIOTHOMOYEHHBIX OT €ro VIMeHW OCYIIeCT-
BJIATh 3aKOHOJATEIBHYIO U VICIIOJHWUTEIIBHYIO
(cynebnyto, ecyii oHa BBIOOpHas) BiIacTb. To
€CTh YeJIOBeK MpeIoYnTaeT MOTUMHITECS 3a-
KOHY, OOIIeNIPVHSATHIM IIpaBuIIaM, a He IPYTou
JIIYHOCTY, TaK KaK B 9TVX YCTIOBVSIX HEIIOCpes-
CTBEHHasl ITOJYMHEHHOCTb APYTOMY JIVILy CTa-
HOBWUTCS OIIOCPeIOBAaHHOV 1 He yIleMJIsieT ero
CaMOOIIIyIIIeHNs JIMYHOV CBOOOIBL.

OnHOBpeMeHHO MHOTVIE YYacTHUKM BBI-
GopHoro mpollecca He VMCKIIIOYAIOT, YTO C TeM
Ke yCIIeXoM caMVI MOIJIV ObI OBITH M30paHbl, HO
TI0Be3JI0 He VM, a IPYTOMY, VI 00CTOATeTbCTBa
CJIOXKWIVCh He B UX IO0JIb3Y, a 3HAUNT, Olpefie-
JIeHHasl J10JIs1 HeCIIpaBeIIIBOCTY, II0 MHEHWIO
MHOTMX, CYII[eCTBYeT.

YuwTeiBasi, 9TO OAVH M3 OCHOBOIIOJIATA0-
X paKTOpOB Hallleil IMBWIN3aLNUN — 9TO CO-
PeBHOBATEeJILHOCTD VIV MHAVBYAyaIbHas KOH-
KypeHIs (Ha 3araze - B OOJIBIIEVI CTEIIeHN),
BO MHOTOM TIO IIPWUVHE ITTyOOKO JIMIHOCTHBIX
cooOpaskeHMI1, He TOBOPS O HAIMYMI OO BEKTB-
HO HeCOBIIa/IAI0IINX MHTepecoB, opMUpyeTcs
Oymymias ommosumims. B crpaHax 3amamHOV
LMBWIN3AIUY 3TO HeIIPeMeHHBIVI KOMIIOHEHT
JeVICTBYIOIIeV BJIacTU. B KBasumeMoKpaTusx
VIV B aBTOPUTAPHBIX peXXVMax (B TOM UVICIIe BO
BCceX ITOCTCOBETCKIMX pecIryOimKax, MCKIodas,
IIoXaJsIy¥i, cTpaHbl banTuu) aTo erre He cocTo-
ABIIUVICA VIV HaXOISAIINIICA B ITpoliecce dop-
MVPOBaHNS MHCTUTYT.

Takum obpasoM, demokpamus omkpui-
Baem oepomnvlil npocmop AuuHOU copebHo-
Bameavrocmu u Konkypenyuu atodei, cmos-
WUX 30 HUMU NOAUINMUYECKUX NApmuil u Opyaux
epynn unumepeco8. IlpaBda, smom mnpoyecc
uacmo conpoBoxodaica nacusuem u 6opvooil,
ycmanoBaenuem oukmamyp u abmopumapHolx
pexumoB. CeromHs Bce OOJIbIIe 11 OOJIBbIIIE BO3-
MOXHasl peakIlusi MeXIyHapOIHOro coobIe-
CTBa yJepXwBaeT HeIOBOJIbHbIE pe3yJIbTaTa-
MM BBIOOPOB CTOPOHBEI OT IIPOTMBOIIPABHBIX
mevicTBui. Jlake B TaKOV KJIACCHMYIECKOV JeMO-
Kpartmueckon crpane, kak CIHIA, B mporecce
BpIOOpOB 45-0r0 ITpesmpenta, oOrecTBeHHO-
IIOJTUTUYECKUY HaKaJl CTpacTeVl JOCTUT TaKoTo
HaTIPsDKEeHVIs, YTO MOXKHO OBUIO OXMIATh Yero
YTOIIHO: TpaKIaHCKIe 1 MeXXPpacoBble CTOJIKHO-
BEeHWs, cellapaTi3M OTHeIbHBIX ITaTOB ¥ T.1I.
BocrinraHHbIe B 1yXe JDKMBOV MOJIUTKOPPEKT-
HOCTW ¥ TOJIEPaHTHOCTY, YacTo apyceriCTBY-
IOIIIVe 3aIlafiHble KCIIePTHI He XOTeNIN BUHETh
B 3TOM IPOTMBOCTOSHUY PAcOBYIO IOOIUIEKY.
He 00 sToM 711 TOBOPUT MHOTO3HAUHBIN JIO-
syHr [lonanpga Tpamma v ero cTOpOHHUKOB:

«BepHem cebe Amepuky!», a c gpyrovt cTopo-
HBI, CylIepaKTMBHOCTb Ha TpaHM HapyIleHUs
BCeX IpaBl, /1a M OTCYTCTBUE 3JIeMeHTapHOM
HNOPSAZOYHOCTY Y YXOJAIIero IIpes3ujieHTa.
Berib BriepBbIe B pacKoJIOTOVI ITO HaI[MOHAIbHO-
pacoBoMy NIpWU3HAKY CTpaHe K BJIacTy ITpUIIIesT
YepHOKOXWV ITpe3uIeHT, C He BIIOJIHe SICHOV
Ouorpadpuert m mpeamouTeHMsAMI. Beck ero
BOCHMIJIETHUV IPe3VIeHTCKIUVI CPOK ITPOXO T
nof1, JTMdepaIbHO-IeMOKPATNIeCKUMI JIO3yH-
raMu, a 11o CyTu, ObUI HalTpaB/leH Ha IIepecMOTp
MHOTMX IIPVUHIIUIIOB, Ha KOTOPBIX TpaJUIVIOH-
HO 3vpKpgercss AMepuka. Yero crowia TOJIBKO
norbiTka O0aMel  paMKaiibHO  pedopMuUpo-
BaTh CUCTeMY MeMIIMHCKOTO CTpaXOBaHMs,
HepesIoKUTh MHOTOMIIIMApPIHbIe PacXobl Ha
IIedy paboTAOIMIVX aMepVKaHIeB I obe-
criedeHVs MeVIIMHCKIMM yciTyramu 6ostee 50
MIUUIMOHOB MaJIOMMYIIVX 1 HepaboTaromux (B
OCHOBHOM YepHBIX ¥ UMMUTPaHToB). ITpu 3ToM
COXPaHWUTh BBICOYAVIINI yPOBeHb BOEHHBIX
pacxopos CIIIA, 620 MwumapIoB B TOfI, Ipe-
pocxopammx Kuran, Poccuio u gpyrue Bocemb
rOCyZapCTB, IMEIOIINX B COBOKYITHOCTV CaMBbIi
BbIcokuy BBII. 3a rompl ero mpassieHns rpaHu-
11e1 CIITA OpUIV HIVPOKO pacIiaXHyThI IMEHHO
riepes], YepHOKOXVMI ¥ MyCyJIbMaHaMM.

XavinyBuue 8 cmpany Muiiuoxunvle no-
moxu muepanmo8 u3 Agpuxu u asuamckux
cmpan co30aau 045 CIIIA oepomnvie npodae-
Mmol. BnepBuoie 6 ucmopuu CILIA noBvie ummu-
epanmol pacoBo u peaueuo3HO 3HAUUMEALHO
npeBocxoousu npuesxwux u3 EBponwvr. [axe
B caMOM OJaroxesaTeJIbHOM pPacCMOTPeHWV
VIMMUTpaIioHHON TonuTuky OGaMbl TPyIHO
OpUTIO He 3aMeTWUTH ero mpuopuTeTsl. Ilpasna,
OH B OT/IYMEe OT CBOETO ITpelIecTBeHHIKa Jle-
MoOKparta ymbeparia buwwia KiaToHa He 00B-
SABJISUI, 9TO IIOpa AMepuKe 0CBOOOIMTHCA OT [10-
MVHaHTa eBPOIIEVICKOVI KYJIbTYPhI ¥ IPpU3HAThH
ee MYJIbTUKYJIbTYPHOVI CTPaHOV, OfJHaKO B pe-
aJIHBIX JIEVICTBUSIX ITpeciiefioBal MeHHO 3Ty
1estb. Keratu, Takovt cvHIpOM HpUCYI IIOYTH
BceM JmMbepasl-IeMOKpaTaM, HallpaBJISIOIIM
BCIO CBOIO KPUTWKY U HeraTuB VMeHHO IIpo-
TUB eBPOIIeVICKOV KYJIbTYPbl, XpUCTMAHCTBA U
€BPOIIEVICKOV pachl, IPU3bIBASI MX «IIPU3HATH»
CBOW «IIPeCTYIUIeHWs» IIPOTUB YePHBIX U MY-
cysibMaH. bosiee ueM cTpaHHasi, eciv He cKasaTb
Ma30XMCTCKas, TICVIXOJIOTs, IObITKA 3aTMUTh
Ty PeJIUTMO3HYIO POJIb, KOTOPYIO ChIrpajla Xpu-
CTMaHCKas KyJIbTypa B CTAaHOBJIEHWI COBpeMeH-
HOVI IVBWIV3ALIVINL.

Kak m3BecTHO, I7IaBHBIM MICTOYHVIKOM Jle-
rajJIbHOTO ¥ HeJleraJIbHOrO IPOHMKHOBEHMs B
CIIIA Obuta m ocraercs Mekcymka, ObICTpO pa-
CTylIlee HaceJleHVe KOTOPOI COCTaBIsgeT Ooiee
opny Tpets (137 min.) cammx CIIA. Do yHU-
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KaJIbHBIVI CJTyYavi B ICTOPWVI YeJI0BeYeCTBa, KOI-
Jla HecpaBHeHHO Oojlee cj1abasi cTpaHa MYPHBIM
IIyTeM 3aBOEBBIBAET CyIlepfiep>kaBy - MOTyUYero
cocefla, HaIpab/sis Tyda OOHY MVWUIVOHHYIO
BOJIHy MMMWIPAHTOB 3a Apyroi. Heckombko
CMsSIT4aeT TIOJIOKEHVe TO, YTO MeKCVKAHIIBL,
Oymyum xpucTaHaMM ¥ VICIIOBEysl OHW U Te
JKe IIeHHOCTY, IIyCTh TSDKeJIO, CO CKPUIIOM, HO
B WTOTe VIHTETPUPYIOTCS B BBICOKOPA3BUTOE
obmecrso CHIA [2. C. 347-402]. [Ipyras Gosee
cepbe3Had rpo0JieMa - He MOfjaroleecs accu-
MWIALINM VICJIAaMCKOe MeHBINMHCTBO. Hecmo-
Tps1 Ha vX HeOosIbIIoN rporeHT (1,5-2 B o0rien
unicsieHHOCT HacesteHus: CIIIA), uepHOKOXMe
rpakjaHe B 3HaK ITPOTeCTa IIPOTVB JOMVUHWPO-
BaHM OeJIbIX HepeIKo MPMHMMAIOT VcIaM,” T.€.
TaJIbHEIIVIV POCT UVC/Ia IIPMBEPKEHIIEB STOM
perurviv B CIIIA OyneT mpoucXouTh 3a cUeT
BHYTpeHHIX pecypcos. [Tocite BBemieHMs HOBO-
m30pausbM [Ipesunentom CHIA JloHanbmoMm
Tpammiom mpaBwI OrpaHVYeHVs IIpyieMa IIpu-
e3XIX U3 OIpeJleIeHHbIX MCIaMCKUX CTpaH U
yKeCTOUeHMs peXXrMa VX IpeObIBaHNs B CTpa-
He VIX CTJI0 3aMeTHO MeHblre. Hapsimy ¢ aTim
IIPOTeCTHOe [IBVDKeHVIe YePHBIX, B30yIopakeH-
HBIX M30paHmeM bapaka OOaMbI IIpe3uIeHTOM,
He TOJIbKO He yTVIXaeT, HO U IIPVHVIMaeT TaKiie
npudyiBeble GopMbl, Kak TpebosaHus K Oe-
JI0My OOJIBIIVIHCTBY IIPV3HATh CBOIO BUHY 3a
paboBiiajielbyeckoe IIPOIUIOe CTPaHbI, yCTa-
HOBUB [JISi YepHOrO HaceJleHusl OeccpouHBIe
BBIIUIATHI (KOTOPBIMV OHM W TaK IOJIB3YIOTCS
Ivpe, YeM JIro0as pacoBo-3THIYECKas TpyIIa
CIIA) m gpyrme JIbrOTHL B 00JIaCTV TPYIOY-
CTpoOVICTBa, OOpa3oBaHMs, MEOVIIMHBL U T.I.
Heao doxodum do mpeboBanuil, unoz0a He-
besycnewnsvix, nepecmompems ucmopuro CIIA
u Boruepxknymo me ucmopuveckue cobvimus,
Komopule «ockopbasarom» uepHoix. CobBcem
HeoaBno nood ux namuckom 6 2opode Yapav-
cmone 0Obia  demonmupoBan  26-mempoBoLi
namamuuk zenepary Jlu, komandupy apmuu
KongpedepamoB Bo Bpemsa epaxcdanckoil 6otinbl
(1862-66 22.) [2. C. 221-279].

CHIA - cTpaHa XXeCTKOVI IeMOKpaTuu C
YeTKO pas[Ie/IeHHOV BJIaCTBIO ¥ Pa3BUTHIMU
IpakKIaHCKVMI MHCTUTYTaMI. Bymyum Kyiib-
TYPHO U PacoBO PacKoJIOTOVI, OHa CMOIJIa BBI-
Aep>XXaTb BeJIMKOe IIPOTMBOCTOSIHIIE C JTnbepaI-
rjobascTaMy, pasBgd3aHHOe IPOTMB HallMo-
HaJIbHO OPVIeHTVPOBaHHBIX ITOIUTINIECKVIX CVIL.

Vneonormdeckas 60pbba BHYTpY IeMOKpPATV
VIMEHHO IO JIVHVV Jmbepas-ryiobamsMa ¥
HaI[VIOHaJI-[IeMOKpaTVVI CeTOH: 000CTpeHa BO
BCeM MUpe, U MO3UIUN IOCJIeTHUX, HeCMOTPs
Ha VIX TIOpakeHVie B IIMBWIN3alIoHHOV Oopr0e
C MCJIaMIUCTaMy, IPOJIOJDKAIOT OCTaBaThCsl 3Ha-
YVTeIbHBIMIL BUIVIMO, Tecs TVIeTHs TOpXKecTBa
JDKMBOVI TOJIPaHTHOCTY M ITpoIlaraHyja ferpa-
AVIPOBABILNX 10 CYIIECTBY HOBO-TVIOepaTbHBIX
LIeHHOCTe1 He ocTanck Oe3 ciiefa. Ho 06 aTom
1ofIpoOHee IMOTOM.

B Amepuke esrobasucmul nHa 3mom pas
nomepneau  nopaxeuue.  Boidepxum  au
OHA HAMUCK MHO204UK020 HOBoaubepar-
en0basusma - 3mo yxe opyeou Bonpoc. Bedo
packoa mexoy amepukanyami ¢ eBponeickumu
KopHAMU, ABaaouuMuca ocHoBHoil 0Buxcyuei
CUA01l Mo2yueil CIpaHsl, ¢ 00HOIL CINOPOHbL, U
UePHOKOXKUMU, ASUAMAMU U AAMUHOAMEpPU-
Kanyamu, ¢ 0pyzo1l CIMoponsl, pacmem. A ecim
BceoOIye BBIOOPHI C JabHeIen andepain-
3aIfyiert MOJTHOCTBIO OOBEKTMBHO 1 0e3 kecT-
KOTO IIeHTPaJIV30BaHHOIO  PeryIMpOBaHIA
IIPOVIZIYT B CTpaHaX C He BIIOJIHE COCTOSIBILIEVI-
cd AeMOKpaTueVl, ¢ MHOTOHAIIMOHaJIBHBIM
MHOT'OKOH(eCCOHaIbHBIM COCTaBOM, C Hepas-
BUTBIMI TPaKIaHCKVMMI VHCTUTyTaMW, C He-
IIPOBEIIEHHBIM pasJie/IeHVeM BJIACTHBIX BeTBe
(Poccus, Ykpanna, Kaszaxcran u mpyrue), Ka-
KoV uTor nonyunrca? He pyxHyT ym, ckaxem,
3TM CTPaHbBI C TaKMM OOJIBIIVIM KOJINMYECTBOM
VHOHAIIMOHAIBHBIX VI MTHOKOH(eCCOHaTBHBIX
MeHbIMHCTB? [lpenicraBum  mostHOMacITad-
HYIO JIeMOKpaTUIO, aHaJIOTM4HYyIo Bermkobpu-
taaviv win Kanaze, B kotopsix [lomranmms n
KBeOek HecKOJIbKO pa3 IOIpsi] IIPOBOIST pe-
depeHay™m o BbIXOfE (O-BUIVMOMY, B KOHIIE
KOHIIOB, OHV T0OBIOTCSI ITIOJTHOVI TOCYIapCTBEH-
HOVI CaMOCTOSITEJIBHOCTY),” YCTaHOBJIEHHYIO B
Poccun, B Yxpanne, B Kaszaxcrane, B Kurae, B
VMunvm wm B Mupe BooO1te. He npou3oiidem
Au beckoneunoe OpobaeHue yxe ycmanobub-
wezoca mupoBoeo coodbujecmba? Benp urHopu-
poBaTh OCHOBOIIOJIaraolee MpaBo JIMYHOCTH V1
HallMM Ha caMoolIlpesieieHVe OecriepcrieKTvB-
HO J1a 1 HeBo3MOxHO. Ho Torpa aToT mporiecc
OCTaHOBWTE OyTIeT y>kKe HeBO3MOXKHO, 0COOEHHO
B CTpaHaX BBICOKOTO YPOBHS IeMOKPATNY, T.€. B
OCHOBHOM B CTpaHax XpUCTVaHCKOV [VBVIIN3a-
1. Kak moctynmrs, Befib yesioBeueckoe cood-
IIecTBO Bcerga Oyer B IBVDKeHUM ¥ He Beer/ia

2 BCMOMHUM XOTS 6bl HaLLyMEBLUMIA B CBOE BPEMS MPUMEP ONIMMIMIACKOrO YeMMMOHa Mo BoKcy B TsxkernoM Bece Kac-
cuyca Kresi, KoTopbIi Ha NpuW3biB B apMUIIO BLICTYMII C OCYXXAEHUEM BOWHbI BO BbeTHaMe (1968 r.) u npuHsan ncnam,

MU3MEHUB UMA U d)aMVIJ'IVIIO Ha Moxammep Anu.

3 Booblie rocyaapcTea, 06beanHSIOLLME NPUHAANEXALIMX K Pa3HON LMBUIM3ALMM IPaXkaaH U, 0COBEHHO, rae OfHOM
13 CTOPOH BbICTYMaET UC/IAMCKOE Hace/eHVe, B MEPBYIO ouepeb NOABEPXKEHbI pacnagy Uian pacuneHeHno (MHaus,

Katap, Hurepus, Kutaii u T.4.).

lNMpaBo n ynpasneHue. XXI Bek



MHOIOJINKASA

LOEMOKPATWS - BPEMS MEPEOLIEHKN LIEHHOCTEW

B IIO3UTMBHOM HarpasjieHun? HecpaBHeHHO
CJIOXKHO ITPOVICXOMSIT MEXIIVBVUIM3AIIMIOHHbIE
CTOJIKHOBEHWs, T7e VX IIyOVHa 1 MacIITad co-
BCeM JIPYTOV 11 O’KeCcTOUeHe CTOPOH* HAMHOTO
Oorbirre u cvtbHee. Kax Buaym Ha mpviMepe Be-
koOpuraavy, KaHasipl, ¢ HeTaBHMX BpeMeH 11
Vcnanmm (cemaparmsm Karanonviv) u ap., me-
MOKpAaTHus B OJHMX CIIydasx MOXeT caMa MHMW-
LIMVPOBATh CellapaTm3M, BO3MOXKHOCTb VIMMMU-
rparyy 9yKeKysIbTy pHBIX, BpaXIeOHO HacTpo-
€HHBIX K CBOVIM LIEHHOCTSIM JIIOJIEVI, TEM CaMbIM
OTKpbIBasi IyTh JaJIbHEVIINM OXKeCTOUEeHHBIM
CTOJIKHOBEHMSIM... [la, OHa B JIeVICTBUTEIILHO-
CTM HeCOBepIlleHHa...,HO, C JPYTOV CTOPOHBL,
CoXpaHsieT MyTh K BBIOOPY, K KOJUIEKTVIBHBIM
pelieHVsIM. .. DTVM OHa U Oe3asIbTepHaTVMBHA.
Be3yc/oBHO OfHO - [IeMOKpaTus pa3indHa B
CTpaHax PasHBIX IVBVWIV3ALNIL M CYOKYJIBTYP
1 TauT B cebe CUHIPOM CaMOYHWUYTOXKEHVS. ..

B rro6oM cTyuae K Takovl IMPOKOVI U CBO-
OOIIHOV TpPaKTOBKe [1€MOKpATWUV CerOIHSIII-
Hss Poccust He rotoBa. beccrtaBHBIN ITpyimep
pocrrycka Coserckoro Corosa, HOCTIeAyoIye
rpak[IaHCKVIe BOVIHBI, aHaPXVsI BO BCeX ITOCTCO-
BETCKMX pecilyOimKax, 3a McKIodeHeM Ooree
PasBUTBIX TIPUOATITUVICKIX peciTyOymK, oOHM-
II[aHVe OIPOMHOIO KOJIMYeCTBa HaceJIeHVIs ¥
KpVIMMHaIbHOe OOpa3oBaHMe ITPOBJIACTHBIX
TPYIII OJIUTapX0OB BO BCeX HOBOOOPa30BaHHBIX
CyBEpPEeHHBIX «IeMOKpaTUUIecKIX» peciy0im-
Kax ellle KPeIKo AepXXUTCS B HaIley ITaMsTH.
[Nocnemyromasi MaccoBas SMWUIpaliyisi Hacesle-
HIIS1, BBIBO3 IIeHHOCTeVI ¥ KaluTasia 3a pyOex
HaHec/, ocobeHHO Poccum, TspKenenmmvt v
TPYIHO BOCCTAaHOBMMBIN yilepO. [I71s Hee BO3-
HIKJIa 1 [IpyTasi OIlacHeVIIas yrpo3a- 1cjiaMu-
3aIysi CTpaHbL Bens mpuexasine B cTpaHy 00-
Jlee IB/IATVI MIJUTMIOHOB IMMUTPAHTOB ITpevi-
MYIIIeCTBEHHO ObUIV MycCysibMaHe. Mexy TeM,
B MCIaMCKMX permoHax crpassl (Tarapcras,
Yeuns, bamkoprocTaH 1 T.1.) IIPOVUCXOIAT He-
OJHO3HAYHBIE IIPOIIECCHI C CerapaTUCTCKUMM
TeHJIEHIMSMY, KOTOpble (pefiepaibHAsI BJIaCTh
«CTapaeTcsl» He 3aMedarsh. [leMoKpaTvis - oriac-
HOe OpyXMe B HeyMeJIbIX pyKaxX Hapoia, He
IIPOIIIeJIIIIETO VICIIBITAHS CAaMOYTIpaBJIeHVIEM 71
obrazaHVIeM COOCTBEHHOCTBIO, ¥ €T0 IOINTHU-
9eCcKOVI 3JIUTHI, 0COOeHHO B yctoBusax Poccum,
BOEHHOVI CBepX/iepyKaBbl. DTO He IPU3bIB K aB-
TOKpaTuy, a TeM OoJiee, AVIKTaType. DTV pexiu-
MBI JIOJITO He CYIIEeCTBYIOT ¥ paHO VIV MTO3THO
3aKaHYMBAIOTCS KPaXOM.

Taxum obpasom, demokpamus c ee 2aab-
HboIM docmukerueM - Bceobujumu npAamoiMu
pabuvimu Builbopamu - 6 02pomMHbLIX MHOOHA-
YUOHANBHBIX CIMPAHAX U 6 cmpanax ¢ packoao-

moil Kyavmypoil, ¢ Buympennumu npomubo-
peuuamu mpedbyem o0cobozo cneyugpuueckozo
npumenenua. Borpoc B gpyrom. Kro, xakon
OpraH pelmT IOCTyIWUTh MMEHHO TaK, a He
VHaye: MOHApX, Ipe3ufeHT, OMKTaTop, IHap-
JIaMeHT, TOJIIIA, Hapo[l - ¥ KaKoe pellieHiie OHV
npumMyT? ITpoBoguTh pedpepeHIyM, HA3HAUNUTh
BceoOmIme BeIOOPEI? IlosTyuaeTcs 3aMKHYTHIN
KPYT, BeIb IS IIPOBEIEHNSI YeCTHBIX BBIOO-
POB HY>KHO I'pakaHCKOe IIpaBoBOe OOIIeCTBO
Y TOCYAapCTBO. 3HAUNUT, KPUTEPVSIM BBICOKOVI
«[1eMOKpPaTUYHOV» (OPYTMX CJIOB He HaWTW)
JeMOKpaTVVI CEeTOIHSI MOTYT COOTBETCTBOBATH
cuntanHble rocygapcra. CIIA, BermkoGpu-
tanus, Opanys, l'epmanus v T.11., KaXgas n3
KOTOPBIX, BO3MOXKHO, CaMa MOXeT Pa3BaIiThbCs
Ipu crlefylommx BceoOmmmx BeiOopax. Torma,
MOJXXET, 3TOT MHCTUTYT He TaK lieHeH 1 TpebyeT
[IepeOCMBICIIEHNIS], PALIVIOHAIIBHOTO COBEpPILIeH-
CTBOBaHMA?

Me1 npusenu B Kadectse npumepa CIIA,
I7ie JaBHO U YCIEITHO CYIIeCTBYIOT MHCTUTYTHI
Ha[IHAIIMOHAJIBHOTO TPaXIaHCTBA ¥ 3PeJIoro
rpakIaHCKO-TIpaBoBoro obmiectsa. Kakoit BbI-
BOJ C/IeflyeT M3 CKa3aHHOro? JleMoKpaTus B
CBOEM IJIaBHOM KOMITOHEHTe - BCeOOIINX CBO-
OomHBIX IIPSMBIX BBIOOpax - TpeOyeT MHOTO-
aCIeKTHOTO ¥ WMCKITIOUMTEIBHO OCTOPOXKHOIO
IIpyIMeHeHVs. BeTb Kak MbI yKe TOBOPWUIH, IIep-
BOHAYaJIbHO OHM OBUIVM paccUmMTaHBI Ha y3Kie
coo0I11ecTBa ¢ yJacTyieM OrpaHNYeHHOTO KO-
YecTBa JIIOfIEV], He TOJIBKO XOPOIIIO 3HAFOIIVX
ApPYT ApyTa, HO ¥ POIOCTIOBHYIO KaXKIOTO YesIo-
Beka. CeromHs BBIOOPBI IIPOBOMISTCS B OIPOM-
HBIX OOIIecTBax M TOCyJapcTBaX, B YCIIOBUASIX
apXVICTIOXKHBIX HaI[VIOHAJIBHBIX, PEIVTMO3HBIX,
¢prHAHCOBBIX, permoHaIpHBIX Mpobiem. ITpu
IEVICTBUTEIIBHO CBOOOTHOM BOJIEM3bSBIIEHUN
JeCSITKOB MVJUIVOHOB OY€Hb HEIIOXOXWX APYT
Ha JIpyTa, VMeIOIIMX pa3sHOCTOPOHHNE WHTe-
pecsl m30Mparesiert MbI MOIy4VMM OecKoHed-
HBIe IIPOTVBOpeusi, Ipo0OsIeHe TOCyAapCTB 1
00I1IecTB, VMeIOIIMX IIPOTUBOpeYalyie Apyr
APYTY VHTEPECHL.

Mup cmanem neynpabasemoim.

Kakon BeBoz? OTKas3aTbcsd OT OHOTO M3
[JIAaBHBIX JOCTVDKEHMVI HaIlle MBIVl ~
AeMOKpaTvv ¢ BceoOmyvu Berbopamm? Koneu-
HO, HeT. Ho mpmeTcs yanThIBaTh CETOMHAIIIHIE
peayiu, 1 B IIepBYIO ouepesib — POCT U pa3o0-
IIIeHHOCTh MVPOBOTO HacesleHsl. Berib B coBpe-
MEHHOVI VICTOPUY BIIepBble IIPOBO3IJIallleHHbIe
IpaBWIa YacTUYHO BceoOIImx BbIOOpOB (Oe3
ydacTvs XeHIIVH) IPVIMeHSUTNCh (PaKTIIecKy
B MOHOHalUVoHa/IbHOVI (DpaHIyy, MMeroLei
TOrza He Oostee 24 MIWUIVOHOB YeJlOBeK Hace-

4 Kak B koHdnukTe U3panns, ManectuHbl, A3epbaiiaxaHa, Apuaxa U T.4.).
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JleHus ¢ 3-3,5 MWUIMOHHBIM 3j1eKToparoM. Ce-
rofHs abCOIOTHO Apyras KapTuHa. M mak kax
deiicmBumenvto c60600nvLe Bceoduyue Bv100pvL
0b.1adatom onpedeseHHOl  pa3pyuiumesvHoll
cua01l, He npabuivtee Au nepexooums K MHO20-
cmynenyamoim BoLb60pam ¢ npunyunom omoopa
Oese2amoB 045 Bvuecmosaueeo opeana, Hauu-
HAA C MECIH020, PecuOoHAAbHO20 YpoBHerl u 3a-
Kanuubaa macuimadom cmpansl? DTOT TPUH-
ILIMII, KaK V3BECTHO, He HOB U B Pa3sHOe BpeMs
IIPUMEHSUICS B Pas3HbIX cTpaHaX. [locTereHHO
OrpOoMHasi Macca m30uparesievi, IIPOXOHs BbI-
OopHBble Tarbl, IprodpeTeT MAeHTVMVIKALINIO.
Kosterny BEIGOPIINKOB pasHBIX YPOBHEN, KakK
B CHIA, OynyT copMmupoBaHbl 3 y3HaBaeMbIX
VI VIMEIOIIVIX TIO3VIIIVIO JIFOIeVI C HeOOXOMMMBI-
MV 3HAHVISIMU VI OTIBITOM, MaHUITYJIVIPOBaTb KO-
TOpBIMM OyIeT HeBO3MOXKHO IUIS IapTUIIHBIX
37IUT, PO eCcCUOHATBHBIX TOJIUTMEeHEKepOB,
CpeIiCTB MaccoBoyt MHQoOpMalmm (0HM Bcerga
OymyT oIpesielieHHO aHT&XXMPOBAHbI) U APYIVIX
O0IIIeCTBeHHO-TIOJIUTINYECKMX — OpTaHM3alnIL.
DTOT mpollecc Ha KaXIOM 3Talle CHU3UT Ypo-
BeHb OYIIIYIOIIVX CTpacTeil ¥ HaKal HallpsbKe-
HIA B 00IIIecTBe, peBparasich 13 0e3IaHOro
B M30MpaTesIert ¢ KOHKPeTHBIM JINIIOM ¥ dpaMm-
JIVIeTL.

Bropoe. Heobxo0umo pasymno cokpamums
uuca0 usdbupameaneil, 6 nepByro ouepedv noboi-
cumse Bospacmmuyto naauky, ycmanobums dosee
Buvicokui usdupamenvuoiil yens - 21-23 eoda. V1,
HaKOHeIl, Bcex Ooslee Tofa HepaOoTarOmMX 13-
Ouparterten®, - pasymeeTcsi, KpoMe II€HCVOHe-
POB, — He IOIYCKaTh K BEIOOPaM I10 IIPVHIINILY:
KMo He naamum naioeu - He yuacmbyem 6 no-
AUMUYECKOTL IKUSHU CIPAHDL.

Hedemoxkpamuuno? Ouenv daxce demoxpa-
muuno. Benp mobasi BCeOOITHOCTh He IIpeIo-
cTapJIseT OOJIBITYIO 1IeHHOCTE. VI30upaTeribHOe
IIPaBO ellle Haflo 3aCiIy KUTh. 3a KaKye 3aciIyTy
13 TIOKOJIEHNIS B TIOKOJIeHVe HepaboTarorye (B
CHIA wmx umcio mpesbiaer 50 MIWUIMOHOB),
HOJIyYaloIliyie TOCYyAapCTBEHHYIO IIOMOINb, He
BBIIUIAUMBAIOIIVie HAJIOTM ¥ COBEPILNVBIINE
KPVIMMHAJI TpaXkaHe JIOJDKHBI VIMeTh 130mpa-

TeJIbHOEe ITpaBO. 3a KOTO ¥ 3a 4TO OHM OymyT
rosiocoBats? VImn OblBlIME VIMMUIPAHTBL, He
paborasi 11 He IUIaTs HAJIOTH, TOJDKHBI He3acITy-
JKeHHO I10JIy4aTh ITpaBo I'ojI0ca HapaBHe ¢ 3aK0-
HOIIOCTTYIIHBIMM ¥ paboTaromyM dpaHIly3a-
MW, ToJDTaHAaMu 1 T.4.7 V1 3a Koro oHu OyayT
rosiocoBaTh? Pasymeercs, 3a IOIYJINCTOB, 00e-
IIAIOIINX BceM U Bce. Pa3Be aT0 memokpatms ¢
XBaJIeHBIMI BCEOOIIVIMV BBIOOpaMyL TV Hey-
IpaBJISIEMBITA, 6€CKOHTp0J'II>HI>II7[ opo1ecc I
IIOJINTUYECKX  aBAHTIOPUCTOB, 0OecYecTHBIX
HOJINTUKAHOB, IUTAYYIIX (PeMMHUCTOK, 3allli-
IITAIOIIVIX BCeX 1 BCe HETIOHSTHO OT KOro?

MHorocTymnieH4arasi cucTeMa  BBIOOpPOB
(BO3MOKHO, JTaKe OTKPBITBIX)® IIPUBEIET K M-
HVYMYMY MaHUITYJIMPOBaHMs VMMM, CHU3UT aH-
TaXVPOBAHHOCTb ITPOPeCcCHOHAIBHBIX TIOJINT-
MeHe[KepOB 1 TOJINTAJINT, CPEeNCTB MacCOBO
MHPOPMALIMY, CTPEMSIIIXCS JIFOOOV IIeHOM
CTaTh BeyIIell CUION BBIOOPHBIX IIPOIIECCOB,
IIOBBICUT OTBETCTBEHHOCTH 3a HVUEro He OTBe-
Yarolero 0esmmMKoro BEIOOPIIIKA.

Euge o0un apeymenmnpomub 6ceobujux Go.-
00poB. B cezoonamnux ycaobuax yena 2oroca
uHouBudyyma paxmuuecku obecyenena u pab-
Ha HYya10. 3a HeOOJIBIIIYIO IUIATY WIN 3a KaKue-
TO MeJIOUHBIe 0Jlara OrpOMHOe KOJIMYeCTBO
JIIOTIEVI, VI He TOJIBKO B O€/THBIX CTpaHaX, TOTOBbI
OTJIaTh CBOW Troyioca «OJiarojieTessiM» - M 3TO
IIMPOKO IpVMeHseMas MpaKTuKa. Bceobrmiue
BBIOOPBI - IIPUYMHA MaCCOBOTO BBIIUIECKVIBA-
HIS Ha TIOJIUTUYECKYIO aBaHCIeHy abCOTIOTHO
HETIO[ITOTOBJIEHHBIX IIOJIUTUKOB-IIOIYIIVICTOB,
0COOEHHO KEHIIVH, COCTABJISIOIIVIX OOJIBIIIVIH-
CTBO M30MpaTesiell " BCeX [1eMOKpaTIUecKo-
T'yMaHUTAaPHBIX ABVDKEHNIL.

[Tocste ycriexos B 1970 -e ropp! mmeosorim
demmHM3Ma, KOTOPbIe NPUBEIIN K Cepbe3HOMY
0CJ1a0JIeHNI0 TPAMIVIOHHBIX OCHOB CEMBU U
Opaka, yBeIM4eHNIO UmciIa TpakIaHCKX Opa-
KOB, B IIOJINTUKY XJIBIHYJIO OTPOMHOe KOJImde-
CTBO He Halleqmx cebe MpvMeHeHs B ceMell-
HOVI XW3HY, B IPOdeCcCOHAIBHOV WIV VHOV
HedTeIbHOCTY JKeHIIVH. VIMeHHO ycmmmsmm
KEHIIIVIH ITPaBO3allTHAs [IeSTeJIbHOCTb HOBO-

> B nepByto ouepeab TeX, KOTOpble 0TKa3anucb OT NPEeAsIOKEHHOTO UM TPYAOYCTPOICTBA.

6 A noyeMy Mbl JO/KHbI OMAcaThCs, YTO NMPABOBOE FOCYAAPCTBO HE MOXET 3alUUTUTb XMU3Hb 1 HEMPUKOCHOBEHHOCTb
MHaKOMbIC/SLEro. YenoBek npaBusibHO MOCTYMaET He TOMbKO MO BENEHMIO CBOE COBECTH, HO M C YYETOM MHEHMS
OKpYXeHUs. MoueMy He [OBEpSTb eMy U AaTb NpeanoyTeHUe TalHOMY rofocoBaHMIO, 6epsi MoA COMHEHWE ero
YEeCTHOCTb. Hao60poT, OH A0/MKEH NYBAMYHO OTCTaUBaThb CBOK MO3WLIMIO, @ HE TPYCIIMBO CKPbIBaTb CBOE UCTUHHOE

nuo.

7" Noporue v NobuMble XKEHLLMHbI, HE 0BBUHANTE MeHSt B aHTU(HEMUHM3ME, NMPOCTO CUMTAlTE 3TO MPU3bIBOM K Mpa-
BUILHOMY MPUMEHEHMNIO BaLIMX HEYEMHBIX CW/, NpeaHa3Ha4YeHHOMY NpUPOAON: B CeMbe (BCE MONMUTUKN — KEHLLW-
Hbl 33 pefyalillMM UCKTIOYEHNEM HE UMEIOT AETEN UK PoaUM B OYEHb MOJIOAOM BO3pacTe OAHOro pebeHka), B
0611acTn UCKYCCTBa, 06pa3oBaHms, 34paBOOXpaHEHMs, CaMOynpaBieHnst. XKeHLMHa - MUHUCTP 06pa3oBaHns Uu
BHYTPEHHUX A€, KOMMCCap MOSMLUMM BbIFSAUT KOMUYHO. Kak My)XUMHa - HSIHS WM BOCMMTATENb AETCKOMO caja.
MoHMMalo, 3MaHCMMNaLUMS, Bbl CEFOAHS HE TOJbKO MOMMUTUKKU, HO U BOKCEPbI, WTAHMUCTbI, (YT60MNCTLI U T.4. Kak
MWHMUMYM, 3TO OY€Hb HEKPACMBO, EC/IN HE CKa3aTb O MOMbITKAX UCMpaBUTb NpUPoAY.
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MHOMOJIMKAS JEMOKPATWS - BPEMSI MEPEOLIEHKN LIEHHOCTEW

OepasIbHBIX IIPaBUTEIBCTB ObLIa ITOPOVL 10
abcypra HelloMepHO paciipeHa 1 pagyKaIn-
3MpOBaHa 3a CYeT OOIIECTBEHHBIX VHTEPECOB.
Ocobrie, MMeroIIe TSHKeIeIIIe IOCIeNCTBIAS

OIIVIOKVL OBUIN JOITYIIEeHbI B obrmacTm MMUIpa-
LIVIOHHOVI IOJIUTUKW, a6COJ'[IOTVISaLH/H/I 3allIIThL
IIpaB MEHbIIVHCTB, a 0Cco0eHHO KpUKIINMBOTO 11
HealeKBaTHOIO rem COO6III€CTBa.

JiutepaTtypa:

HwnN =

Opposition. 2017. Vol. 52, No. 3. P. 412-436.

MurpaHsiH A.M., MweBopckuii A. [leMokpaTusi B pOCCUIACKOM 3epkane. M.: MITUMO-YHusepcuteT, 2013.

XaHTuHITOH C. KTO MbI?: BbI30Bbl aMeprKaHCKOW HaLMOHaNbHON MAEHTUYHOCTU. M., 2004.

Xédde Otdpua. Ectb nu Bypywiee y femokpatun? O coBpeMeHHOI nonutuke. M., 2015.

Lago, I.,Martinez i Coma, F. Challenge or consent? Understanding losers’ reactions in mass elections. Government and

5. Lynch, C.R. “Vote with your feet”: Neoliberalism, the democratic nation-state, and utopian enclave libertarianism.

Political Geography. 2017. 59. P. 82-91.

MULTIFACETED DEMOCRACY -IT’S TIME TO RE-EVALUATE VALUES

Introduction: The article analyses the con-
cept of “democracy” subject to current inter-
civilizational, political, social, ethnic and cul-
tural transformations in Europe and the USA.
The author states that the form of an individu-
al’s participation in the political system of the
State, as originated from European Civilization
and developed by the Christendom, has been
changing over centuries. It has lost the old fea-
tures and acquired the new ones. Democracy
as a political will of the electoral majority can
hardly be described as flawless. It used to ex-
ist in ancient Greek republics and French towns
of the 18th century which were monocultural
and monoethnic by nature. But today we are
witnessing a brand new reality. Another fact of
great importance is that at present the factors
splitting the world are not any more of national
or racial nature, but rather of religious and cul-
tural origin. In addition, the historical develop-
ment of some states remains at a medieval level
while other states jumped into the 21st century.
Such controversial diversity of states has the
single common form of their political structure.
And this form is democracy, the concept and
core values of which need re-evaluating due to
the multifaceted nature of this phenomenon in
modern society

Materials and methods: Methodological
basis of the research includes such general sci-
entific and specific methods of studying po-
litical and social phenomena and processes
as the method of systematic and structural
analysis, the method of synthesis of social and
legal phenomena, comparative method, meth-
od of formal and logical analysis, statistical

method, etc.

Research results: The results of the research
are as follows:

1. Democracy implies the involvement of all
citizens of a certain age in the organization of
power vested in the country’s chief executive
officer, i.e. a president, as well as federal and
local authorities.

2. Democracy constitutes a comprehensive
means by which controversial and overlapping
interests of various strata, political and public
organizations and groups can be negotiated
and agreed upon.

3. Democracy suggests that all decisions
should be taken by a majority vote subject to
compliance with the minorities” rights.

4. Democracy is traditionally implemented
via general elections, which, however, can lead
to the crisis of power and society in a country
divided by ethnic and racial criteria.

Discussion and conclusions: It is required
to introduce a brand new election mechanism
by changing the system of general direct and
equal elections and introducing multi-stage
and open elections which will minimize ma-
nipulation of elections by professional po-
litical managers and elites, as well as the bias
of mass media.

Robert Yengibaryan,

PhD (Law), Full Professor, Honored Scholar
of the Russian Federation

Julia A. Karaulova,

PhD (Law), Associate Professor with English
Language Department Ne 6, MGIMO (Univer-
sity) of the MFA of Russia
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Vera V. Selesneva,
PhD (Philology), Head of English Language

Department Ne 6, MGIMO (University) of the
MFA of Russia

KoiroueBnle c10Ba:
IeMOKpaTys, MOHOKYJIbTY PHBIV
VI MOHOHAIIVIOHAJIBHBIVI COLIYM,
VIHOHAIIVIOHaJIbHBIE VI MTHOKOHeCCOHaIbHbIe
MEHBIIMHCTBA, MEXIIMBIIIN3AI[MIOHHbBIE
CTOJIKHOBEHVIsI, HOBOJIMOepasIbl, III00aIVI3M.

Keywords:
democracy, monocultural and monoethnic
social environment, alien culture and internal
conflicts, ethnic and confessional aliens
forming minorities, new liberals, globalism.
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MEXIYHAPOIHAS KOH®EPEHIINS
«IIOTUTUIECKUE TPAHC®OPMAITUU
B COBPEMEHHOI EBPOIIE»

21 anpeas na base Pakysvmema ynpabienus u NOAUMUKU NPOULAA MEXKOYHAPOOHAA
koHpeperyus «Ilorumuueckue mpancgpopmayuu 6 cobpemennon Ebpone». Ha koncpe-
penyuu Boicmynuau P.B. Eneubapan, nayunsii pyxobooumers Paxysvmema ynpabienus
u noAumuxu, 3acayxennsiil desimeas Hayku Poccutickon @edepayuu, dokmop topudute-
ckux Hayk, npogpeccop kagpedpvt npabobuix ocrob ynpabrenus MIVIMO-Ynubepcumema,
enabuviil pedaxmop sxypuasa «Ilpabo u ynpabrenue. XXI Bex»; Opanuecko AdopHamo,
pexmop Vnubepcumema e. Mauepama (Mmaaus), dexan paxyavmema nosumono2uu Yuu-
Bepcumema e. Mauepama, npogpeccop EBponerickoeo u Mexoynapodrozo agpaprozo npaba;
I.T. Capoapan, xanoudam nosumuveckux Hayk, u.o. dexana Qaxysvmema ynpabreHus u
noaumuxu; A.A. I'pomvixo, dupexmop Mncmumyma E6pons. Poccutickoil akademuu Hayxk,
pyxoBooumens Lienmpa bpumarcxkux uccredobanuii, 00KMop NoAUMUHeCkUx HayK, npoghec-
cop PAH; O.B. I'aman-Torymbuna, 3aBedyioujas xagpedpoil cpaBHumessHoll noAUMOA0SUY
MIVIMO-YnuBepcumema, npogpeccop, dokmop nosumuueckux Hayx, npesudenm PAIIH,
npedcedamens PedepasvHoeo yuedOHO-MemooutecKko20 00vedUHeHU YKPYNHEHHOL epynibl
cheyuasvrocmetl u Hanpabaenut nooomobxu 41.00.00. «[losumuueckue Hayku u peeuo-
HoBedenue», samecmument eaabroeo pedaxmopa xyprasa «CpabrumersHas noAUMUKa»;
Tepxapd Ilnaiidep, npogpeccop Koposebckozo korredxa JIondona, Hayumvii compyoHuk
Llenmpa uccaedoBanuii busneca Kembpuoxckoeo ynubepcumema (Beauxobpumanus), dok-
mop noaumuyeckux nayk Ynubepcumema Jlosannwt (ILl6etiyapus) u dpyeue. Temamuxa do-
k44006 ompaxkara akmyaishvie npodaemb. nosumudeckoeo npocmpancméa EGponvi, maxue,
Hanpumep, kax kpusuc 6 ommowenusax Poccuu u EC, nepcnexmubol u nocredcmbus bpex-
cuma 045 mMupoBoeo coobujecmba, nepecmontp 0eMOKpAMUUECKUX yeHHocmetl 6 KoHmeKcime
coBpemennbix nosumueckux mpancgpopmayuii 6 E6pone, xpucmuarcmbo u demokpamus
u pAa0 opyeux. CunxpoHHwiil nepebod Bvicmynienuil yuacmuukol KoHpepeHyuu Ha Bb.cokom
npogpeccuonarvHom ypobue Beau doyenmovl kagedpvl aHeautickoeo A3vika Neb K.ghus04.H.
H.W. Kaumobuu u x.¢pusos.n. M.B.Xaonkoba.
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INTERNATIONAL CONFERENCE
“POLITICAL TRANSFORMATIONS IN MODERN
EUROPE”

The international conference “Political Transformations in Modern Europe” was held
on April, 21st at the School of Governance and Politics, MGIMO University. The speakers
included Robert V. Yengibaryan, the Academic Supervisor of the School of Governance and
Politics, MGIMO University; Honoured Scholar of the Russian Federation, PhD (Law),
Full Professor with the Department of Legal Basics of Administration, MGIMO University,
Editor-in-Chief of Academic Research Journal “Law and Administration: XXI Century”;
Francesco Adornato, the President of Macerata University (Italy), Dean of the Faculty of
Political Science, Macerata University, Full Professor of European Agricultural Law and
International Agricultural Law, Macerata University; Henry T. Sardaryan, the Dean of the
School of Governance and Politics, MGIMO University, PhD in Political Science; Aleksei
A. Gromyko, the Head of the Center for British Studies, PhD in Political Science; Oksana
V. Gaman-Golutvina, the Head of the Department of Political Science, MGIMO Univer-
sity, Chairman of the Federal Association of the Accumulated Group of Disciplines in “Po-
litical Sciences and Regional Studies” (41.00.00), Full Professor, PhD in Political Science,
MGIMO University, Deputy Editor-in-Chief of the Journal “Comparative Politics”; Ger-
hard Schnyder, Lecturer in Comparative Management, King's College London, Research
Associate at the Centre for Business Research (CBR), University of Cambridge, UK, PhD in
Political Science, University Lausanne, Switzerland, and others. Reports covered such topi-
cal issues of the current EU political environment as the crisis in the relationship between
Russia and the EU, the Italian-Russian relations during the period of political transforma-
tions in Europe, the implications of Brexit, Christianity and democracy in Europe, the Euro-
pean Union in search for global role and the policy of the EU on post-Soviet territories, etc.
Nikolai 1. Klimovich and Marina V. Khlopkova, Associate Professors with English Language
Department #6, MGIMO University, provided the conference speakers with interpretation
services at a high professional level.
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WAY OF MODERNIZATION AND EFFICIENCY ENHANCEMENT OF PUBLIC GOVERNANCE

E-GOVERNMENT: WAY OF MODERNIZATION
AND EFFICIENCY ENHANCEMENT OF PUBLIC
GOVERNANCE

Sergey Kamolov*

Alyona Konstantinova**
DOI 10.24833/2073-8420-2017-1-42-13-21

Introduction. The article focuses on the problem of modernizing public gover-
nance through integration of e-government into the public governance system of the
Russian Federation. Conceptual and legal basis of e-government, key areas for mod-
ernizing and improving the public governance through information technology, and
the e-government infrastructure are examined. The experience of implementing e-gov-
ernment in the Russian Federation over the past decade shows that the principles of the
Western model cannot be fully applied in the country. In addition, among the political,
social and economic issues related to implementation of e-government in Russia, there
are those that sometimes complicate the use of e-government in our country to the
fullest. However, tremendous work has been done to integrate key e-government solu-
tions into the system of public governance. The analytical, methodological and organi-
zational work has already significantly improved the efficiency of public governance,
through the implementation of innovative approaches. Many of the target indicators
have already been achieved, a number of others in the short term will reach the levels
defined in regulatory legal acts.

Theoretical Background. The main theoretical methods of the present study are
the plan-fact comparative analysis of transformation of public governance based on
digitalization, identification and resolution of the contradiction related to the inte-
gration of information-communication technologies in public governance system. We
initiate a broad discussion of the evolution of administrative models from conventional
to digital platform in the Russian Federation. We will consider the current stage of
development of public administration systems, its levels, capabilities and methods
through the prism of:

- technological dimensions of e-government;

- pitfalls of the digitalization of public governance;

- challenges to the public governance in the future.

In a world characterized by rapid changes which are caused by globalization, the
knowledge economy creates opportunities for both the society and the state.

Results. The argquments for improvement of public governance for citizens led
governments of different countries to the need to develop the information society based
on the core infrastructure - the e-government. It is uneven but objective process.

Discussion. The trend of reforming and modernizing the system of public gover-
nance began to rise in many countries. The performance of the state's activities can be
measured by the quantity and quality of the goods and services provided for its citi-

* Sergey Kamolov, Candidate of Science (International Economics), Associate Professor, Department of Public Ad-
ministration and Law, Academic Director of the Master’s course programs in «Public and municipal administration»,
MGIMO-University under the MFA of Russia, Moscow.

** Alyona Konstantinova, Master of Public Administration, Department of Public Administration and Law, MGIMO-
University under the MFA of Russia, Moscow.
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zens. Many countries around the world are striving to revive the new system of public
governance, based on the principles of proactivity, transparency, accountability and
efficiency. In order to meet these goals, governments are implementing innovations
into their organizational structures, strategies and plans and their methods of using
human, information, technological and financial resources.

Study
The essence and evolution
of the «e-government» concept

he e-government proved to be efficient
tool to provide information and data, as

well as public goods and services, when
the direct interaction between government and
citizensis carried out based on multi-dimension-
al information and communication technologies
(ICT). E-government embraces government-to-
citizens (G2C), government-to-business (G2B),
government-to-government (G2G) spheres and
relies on both physical ICT infrastructure (com-
puting networks and capacities) and all sorts
of communication platforms (portals, crowd-
sourcing, social networks).

The idea of using ICT for the public inter-
ests has appeared in the early 1990s. In 1991,
the United States began talking about e-govern-
ment as a concept of fundamentally new stage
of public governance, created for the interaction
between the public authorities [1]. The begin-
ning of new digital governance era started with
creation of websites for government agencies
and officials displaying full and reliable infor-
mation on their activities. By that time, this con-
cept was a presentation of information in public
about the work of government agencies, and al-
lowed paying taxes without leaving home.

In July 1995 the Commission of the Euro-
pean Communities decided to establish the
Forum of the Information Society which meant
the creation of a platform for the exchange of
ideas, opinions and proposals on issues re-
lated to the information society. The core idea
discussed at the Forum was the need to intro-
duce ICT to preserve global competitiveness
of Europe [2].

In 1997, the National Science Foundation of
the United States introduced the notion of «dig-
ital government». Over time, in broad scientific
use this concept was transformed into the con-
cept of «electronic government» [3].

The next step towards creation of e-govern-
ment was the adoption of the program «Elec-
tronic Europe» in 2000, which identified the

following problems that required the priority
solutions:

- creation of information and communica-
tion infrastructure and provision of equal ac-
cess to it for all service providers;

- clear legislative framework for the e-gov-
ernment concept and all its elements;

- skilled specialists;

- global coverage of networks throughout
the EU [4].

Thus, the unified key signs of e-government
are beginning to spread around the world: open-
ness, accessibility, transparency, accountability
of public authorities to its citizens, convenience
and ease of use.

For modern Russia at the beginning of the
21st century, non-productive mechanisms for
exchanging information, as well as ineffective
approaches to the elaboration, adoption and
implementation of management decisions,
have become one of the most important barriers
to the effective functioning of the public gover-
nance system.

In 1999 the State Duma developed a con-
cept for the creation of an information society
and defined the respective objectives [5]. The
first stage of the transition to the information
society was the creation the official websites by
the authorities. By the end of 2000, more than
half of the Russian Federal Ministries and agen-
cies had their own websites. The second stage
had to be the rendering of a number of public
and municipal services to citizens, such as, pay-
ing taxes or providing the responses to the re-
quests by the applicants. Further, the next, third
stage of the development focused on deploying
the electronic portal of public services. It was
necessary to introduce and develop new forms
of interaction between the authorities and the
society.

In a broad sense, Russian e-government
is defined as a key element in «e-democracy»,
which establishes the interaction of citizens of
our country with representatives of the authori-
ties. In the long-term, the e-government is also
viewed as a new model of public governance,
which resulted from the transformation of tra-
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ditionally established relations between the
government and the society [6].

The Resolution of the Government of the
Russian Federation on January 28, 2002, Ne65
«On the federal target program «Electronic Rus-
sia (2002 - 2010)» adopted the program targeted
to creation of Russian information society with-
in 8 years period. The main goal of this federal
program was the improvement of the quality of
the relations between the state and the society
in the daily activities of public authorities, by
increasing the availability of information for
citizens on the activities of departments within
the system of Russian governance and the fast-
track of state and municipal services provision
to the citizens» [7].

The legal framework of e-government
in Russia

Introduction of e-government requires re-
spective legal framework. There are two major
regulatory acts:

- The Federal Law Ne210 «On the organi-
zation of public and municipal services» dated
July 27, 2010 (hereinafter - the Federal Law Ne
210), and

- Presidential Decree dated May 7, 2012
Ne601 «On the main directions for improving
public governance» (hereinafter - the Decree No
601).

The main tasks requiring practical solu-
tions are also specified in the federal target pro-
grams «Electronic Russia (2002-2010)» (accom-
plished) and «Information Society (2011-2020)»
(current).

According to Federal Law No210, the key
direction of modernizing public governance is
the use of ICT in the provision of public servic-
es. Such application implies to facilitate inter-
agency communication and, consequently, to
increase the efficiency of public authorities ac-
tivities [8]. Decree Ne601 establishes target in-
dicators of the efficiency of the e-government,
that concern four main aspects: the level of citi-
zens' satisfaction with services, access to servic-
es, the use of a mechanism for obtaining public
services in an electronic form and waiting time
in the line to get the services. The following
target indicators have been established for the
development of e-government: at least 90% of
citizens should be satisfied with the quality of
service provision by 2018 and the same num-
ber of citizens should have access to receiving
public services on the basis of «one window»
(one-stop-shop) principle. The waiting time for
receiving a public service by 2018 should be re-
duced to 15 minutes.

By 2017, multifunctional centers in Mos-
cow, for instance, already have a tendency to
meet these targets. Thus, back in 2013, the wait-
ing time averaged 55 minutes. Today the target
of 15 minutes is almost reached; the maximum
waiting time is 20 minutes [9].

According to Decree Ne601, another target
indicator of the successful transfer of public ser-
vices into electronic form is established, name-
ly, the proportion of citizens using the mecha-
nism for obtaining state and municipal services
in electronic form. The level of implementation
of e-government will be assessed as effective if
by 2018 the percentage of satisfied citizens will
reach 70 percent [10].

Currently the Government is implement-
ing the «Information Society (2011-2020)» pro-
gram in a number of areas: in addition to the
development of e-government, it is overcoming
so called “digital inequality” in the regions, im-
proving communication technologies availabil-
ity. The basic principle which the Program en-
compasses is that all work is being carried out
within the framework of the Program should be
customers-oriented [11].

The infrastructure of e-government as a part
of public governance system

The infrastructure of e-government is a set
of automated and telecommunication systems
that support the processes of information in-
teraction of all e-government entities. In accor-
dance with the Order of the Government of the
Russian Federation of August 26, 2009, Ne 1231
«On the appointment of Rostelecom», State-
owned Public Company «Rostelecom» was
appointed the sole contractor for design and
creation of the e-government infrastructure in
Russia. According to the new contract of 2017,
the key goal of Rostelecom is the formation of a
reliable digital space that will unite the authori-
ties and society [12]. Rostelecom is responsible
for deployment of the Unified Government Ser-
vices Portal (UGSP), the Simplified registration,
unified identification and authentication system
(UIAS), the System of inter-agency electronic
interaction (SIEI).

The most important link in the interaction
of citizens and authorities is the UGSP as na-
tionwide automated information system that
allows citizens and organizations to receive
public and municipal services in electronic
form. Another important role of the portal is
to provide full information about the available
public services, on the activities carried out in
the departments of the Government of the Rus-
sian Federation. Moreover, it provides an op-
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portunity for citizens to receive the service elec-
tronically without leaving a house. The UIAS
traces the operations of citizens who register on
the UGSP. In 2016, almost 18 million new us-
ers were registered on the UGSP. The monthly
growth of users of the public services portal
registered in the UIAS ranged from 800 thou-
sand to 2,4 million people. At the same time,
in 2015, over 22 million people were registered
with the UIAS, 13 million in 2014, and 6,9 mil-
lion in 2013. At the beginning of 2017, the num-
ber of registered citizens in the UIAS reached
40 million [13].

The next dimension of the e-government
infrastructure is simplified registration. The
registration at the UGSP is the first thing re-
quired for a citizen accessing the portal for the
first time. The registration process should be
understandable and convenient for the user
of any level. The new user registration option
is a three-step process or creating an account.
Each stage corresponds to a specific list of ser-
vices. In cases where a citizen needs to obtain
services that require more advanced level of the
account, for example, to order a new driving li-
cense, the system will require more profound
confirmation of the identity. Applicants have
the opportunity to apply personally through a
chain of authorized service centers (offices of
the Post of Russia, multifunctional centers, of-
tices of Rostelecom).

The UIAS is a nationwide information sys-
tem aimed at ensuring and protecting the rights
of citizens to legalized and secured access to
public services. Moreover, this system grants
officials the right to have the authorized access
to the necessary information while providing
these services and the implementation of legal-
ly meaningful actions for the provision of these
services. Convenience for citizens of the UIAS is
proved by remarkable progress of the number
of users registered in the system. In 2013, the
system was used by 3,5 million people, while by
2016 the number reached 32 million registered
citizens [14].

To provide public services, government
agencies need a mechanism for exchanging data
between governmental executive bodies. For
this purpose, a system of inter-agency electron-
ic interaction (SIEI) was created. This system is
designed to address a number of issues, which
arise when authorities exercise their powers.
Before introduction of the e-government, the
exchange of information between agencies took
a long time. The e-government made it possible
to interact in electronic form providing public
services on-line. Today SIEI is integrated in all
government bodies at all levels.

Important to note that the fundamental
principle of interaction of citizens and public
authorities is defined as «one window princi-
ple” and it is embodied into the concept of e-
government. Thanks to the SIEI, which replaced
paper letters and telephone conversations, the
necessity of the user's presence in the process
of preparing the state service for provision has
become history.

Special service centers that are widely
presented in Russia - multifunctional centers
(MFCs) are materialization and practical imple-
mentation of the «one window principle». A
citizen submits an application in the operator’s
«window» at the nearest multifunctional center,
and after a fixed period of time receives the re-
sult (or desired service) in the same «window»
of the MFC. Therefore, all work for coordina-
tion of information flow and exchange between
governmental bodies involved in the provision
of a service is performed by MFC staff.

Directions and goals of modernization
of public governance in digital era

To have an ability to analyze the progress,
to assess the achieved results, to set new goals
and objectives for further implementation of the
e-government concept, and also apply timely
correcting actions, it is necessary to «measure»
the phases of progress of certain established
targets. Therefore, a comprehensive system of
indicators for assessing the degree of develop-
ment of ICT is implemented and done every
two years by the United Nations. The UN pub-
lishes annual reports - UN Global E-Govern-
ment Readiness Reports, describing potentials
and opportunities for developing the level of
readiness of 193 countries to use e-government.
The countries are assessed on the basis of the E-
Government Readiness Index, that is, the coun-
try's readiness index for the implementation of
the e-government concept [15].

The E-Government Readiness Index reflects
mainly the level of technological infrastructure
development in order to comprehend how the
country uses ICT capabilities for national, eco-
nomic, social and cultural development. Based
on this index, the E-Government Development
Rating is compiled. In this rating for 2016, Rus-
sia ranked 35th out of 193 possible [16].

In addition to international ratings, the e-
government in Russia is assessed on the basis
of feedback from the public. «Your control» -
a controlling portal - which reflects the opin-
ion of the citizens about the services provided,
the work of specific officials and authorities.
Today the portal «Your control» carries over
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94 million feedback reviews on public of-
ficials. Its statistics shows that 95 percent of
citizens are satisfied with the quality of public
services. 17 million services were evaluated,
and the number of detailed reviews reached
308,6 thousand [17].

Another way to evaluate public service per-
formance is to embrace SMS-responses. After
visiting a public department a citizen receives
SMS with a request to evaluate the work of re-
spective official. The received evaluation forms
solid base for key performance indicators (KPI)
appraisal of officials who directly provide the
service and are responsible for the quality of its
provision.

Currently almost all Russian regions have
established connection with public service
centers and unified quality monitoring sys-
tem. As of September 18, 2016, 6,390 out of
7,190 branches of MFCs across the country.
Evaluations are processed in two information
systems - in the system of MFCs and in a special
national monitoring system. The monitoring is
carried out by the Ministry of Economic Devel-
opment of the Russian Federation. Russian re-
gions are assessed according to eight indicators,
including the percentage of citizens who have
access to receiving public and municipal servic-
es, the number of mandatory services rendered
at the MFCs. Thus, according to data for 2016,
the leading regions are Voronezh, Moscow and
Lipetsk. The Republic of Crimea, Sevastopol,
North Ossetia, Tatarstan and Tver region closed
the rating [18].

Results of the Study: Plans and prospects for
the development of e-government

The implementation of e-government leads
to reduction in the number of duplicated gov-
ernment functions, improving the quality of
government services, reducing the time for ser-
vicing applicants, reducing administrative bar-
riers, expanding the range of public services,
improving the efficiency of government agen-
cies, assuring customer satisfaction and up-
grading public governance in general.

However, there are the issues that need to
be addressed. More than half of the subjects of
the Russian Federation has not yet reached the
planned target indicators. Some of the regional
government service portals put in operation at
the end of 2016 slowed down the development
of the system of provision of public services.
It is also necessary to solve tasks related to the
convenience and functionality of the UGSP.
Little attention is still paid to the development
of ICT competencies of civil servants. Only 5,7

percent of officials, according to the Federal
State Statistics Service in 2016, received training
in the «information and analytical» area, which
includes the acquisition of skills and abilities in
the field of ICT [19].

Discussion. Current achievements
of the Russian e-government

The Ministry of Communications and Mass
Communications concludes that in recent years
there has been a very rapid growth and good
progress of the remote provision of public ser-
vices. Through the United Government Ser-
vices Portal in 2015, almost 50 million federal
and nearly 1 million regional services were ren-
dered. For 2016 these figures reached already
220 million in total. For comparison, in 2014 the
number of services rendered was only 16,3 mil-
lion. As of the end of 2016, all basic federal and
municipal resources and 12 thousand organiza-
tions that participate in the provision of federal
and municipal services were connected to the
SIEI. The number of transactions carried out
through SIEI is growing rapidly: 1,8 billion in
2013, 4,3 billion in 2014, 7 billion in 2015 and in
2016, the number has reached 7,2 billion [20].

As of the beginning of 2017, we register
upward trends in the implementation of e-gov-
ernment in our country especially regarding
achievement of target indicators. According to
the Decree No601, the target for the proportion of
citizens using electronic public services in 2018
should be 70%. The planned intermediate result
of 50% in 2016 was exceeded and amounted to
51.3% [21]. The results of 2016 show that 32 sub-
jects of the Russian Federation out of 85 exceed-
ed the target mark of 50%. Note that the leaders
in the use of electronic public services among
the federal districts were Central (56.3%), Priv-
olzhsky (565.3%) and Urals (53.1%). 53 subjects
of the Russian Federation did not reached the
set goal. The Southern district (48.4%) and the
Far Eastern district (48%) closely approached
the target figure.

According to the monitoring data of the
Ministry of Economic Development of Russia,
the level of citizens' satisfaction with the quality
of service provision is constantly growing and
reaching 81.2% in 2015-2016, with target 90% by
2018 [22].

A significant innovation implemented to
improve the transparency of the public gov-
ernance was presented in the agenda of the
meeting of the Government Commission on
the use of information technologies to improve
the quality of life and the conditions for busi-
ness. The creation of the system «The elec-
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tronic budget, planned for implementation in
2017 was announced by the Minister of Eco-
nomic Development of the Russian Federation
Maxim Oreshkin. It reflects the data of all par-
ticipants working with budgetary resources.
This mechanism provides access to the re-
spective portal and gives an opportunity to
study the procedure of budget forma-
tion, to track the amount of financing of
extra-budgetary funds. Any citizen is able
to assess the efficiency and track record of
spending.

Conclusion

Nonetheless, we can conclude that today in
Russia there is a dynamic development of the

information society and serious steps have been
taken to shape and integrate e-government
into modern public governance system. Un-
doubtedly, with constant funding and proper
control, it will increase its efficiency rapidly
and costs will be fully justified, as happened
in the leading countries of the West [23]. To
date, we have seen a gradual and rapid move-
ment towards development, modernization
and improving the efficiency and effective-
ness of the public governance system. And
it is important to underline that the key role in
this process is played by the implementation
of e-government in the Russian Federation.
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IEKTPOHHOE ITPABUTE/IbCTBO KAK ®AKTOP
MOJEPHM3AIIMN U TIOBBIINEHUA 3PPEKTVBHOCTU
TOCYJAPCTBEHHOTI'O YIIPABJIEHUNA

BBedenue. CtaTps ITOCBSAIIIEHA IIPOOIIEME MO-
JepHM3alMY TOCYJapCTBEHHOIO yITpaBJIeHMs
IOCPeICTBOM (POpMUPOBaHMSA ¥ MHTerpalmmn
3JIeKTPOHHOTO ITPaBUTeJILCTBA B CUICTEMY IOCy-
IapCTBEHHOIO YIIpaBJIeHS Poccurickon @ere-
pauym. PaccMaTpuBaroTcss KOHIENTyaIbHbIe U
IIpaBOBble OCHOBBI JIEKTPOHHOTO ITpaBUTeJIb-
CTBa, KJIIOYeBble 00JIACTM LIS MOJEepHM3ALINN
VI TIOBBIIIeHVA 3 PEeKTVBHOCTY TOCyIapCTBeH-
HOTO YIIpaBJIeHNs C VICIIOJIb30BaHeM MeXaHW3-
MOB MH(OPMAIMOHHBIX TEXHOJIOIUI 1 MHPpa-
CTPYKTYPbI 3JIeKTPOHHOTO IIpaBUTEJIbCTBA B
paMKax CUCTeMbl TOCyIapCTBEHHOIO yITpaBle-
Hyst. OIBIT BHepeHNs JIeKTPOHHOTO ITpaBy-
TestbeTBa B Poccmrickon ®enepanym 3a 11ocsen-
Hee JiecATIIIeTVie TIOKa3blBaeT, YTO PVHIIUIIEL
3aIa/THOV MOZIeJIVI He MOTYT OBITh IOJTHOCTBIO
HpVMeHeHHI B cTpaHe. Kpowme Toro, cpean mo-
JINTUYECKNX, COLMAJIBHBIX ¥ 3KOHOMIYECKMX
BOIIPOCOB, CBSI3aHHBIX C BHEpPeHWUeM 3JIeK-
TPOHHOIO ITpaBuTesIbcTBa B Poccum, ecTsb Te,
KOTOpPBIe KOTJIa-TO YCIIOXKHSIOT VCIIOJIb30BaHe
3JIeKTPOHHOTO IpaBUTeJIbCTBA B Halllell CTpa-
He B 11oyiHOV Mepe. OHaKO cJIeffyeT OTMeTHUTB,
uTO OBUTa IIpOfieIaHa orpoMHast pabora 1o mH-

Terpary KIIFOUeBbIX peIleHNyI 3JIeKTPOHHOTO
IIPaBUTEIBCTBA B CUCTEMY TOCYHAAPCTBEHHOIO
yIipaBsJieHvVIs. MHOTVIe 713 IIeJIeBbIX ITOKa3aTesIevt
y>XKe HOCTUTHYTHI, Psifl OPYIMX B KpaTKOCPOU-
HOVI TIepPCIIeKTVBe TOCTUTHET YPOBHS, OIIperie-
JIEHHOTO HOPMaTVBHBIMV IIPABOBBIMV aKTaMIA.

Teopemuueckasa ocwoBa. OCHOBHBIMU Teo-
peTyecKyMi MeTOJaMy HacTOSIIero mccie-
JOBaHWA ABJIAIOTCA HaquBH;I aHaJIN3 TpaHC-
dopmar rocygapCTBEHHOTO  yIIpaBJIeHVII
Ha OCHOBe mmdpoBm3anmy, waeHTUdIIKa-
LM VI yperyJIpoBaHe IPOTUBOPEUNs, CBs-
3aHHOTO C WHTerpammer WMHQOPMAaILMIOHHO-
KOMMYHVKAIIVIOHHBIX TEXHOJIOTMIT B CVCTEMY
TOCY/TapCTBEHHOTO YIIpaBjieHus. MbI opvieHTI-
pyeMmcsl Ha IIMPOKOe OOCYXKIeHVe 3BOJIIOLNN
aIMVHVICTPATVIBHBIX MOJIEJIEV OT TpaluIIIOH-
Hom 110 1ndposoit mw1aTdopmel B Poccurickort
Depepanym. Tekynuit sTar pasBuUTHS CUCTEM
TOCY/TapCTBEHHOTO YIIPaBJIeHIs], er0 YPOBHM 1
MeTOJIbI PaCCMaTPVBAIOTCS Yepes3 IIPU3MY:

- TEXHOJIOTTYECKVIX aCIIEKTOB 3JIeKTPOHHOTO
IIPaBUTEIIbCTBA;

- JIOByIIeK IV pOBU3aIVV IOCYHApPCTBEH-
HOTO YIIpaBJIeHNs;
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- TIpo0JIeM ToCyIapCTBeHHOTO YITpaBJIeHVis
B OymyIeM.

Pesyavmamot. ApryMeHTBI B IIOJIB3Y yIIyd-
IIeHNs TOCY/IapCTBEHHOTO YIIpaBIeHMs JUIs
rpaxigaH yOeXJaroT ITpaBUTeIECTBA PasHBIX
CTpaH B HEOOXOIMMOCTY pasBUTHA MHPOpMa-
IIMOHHOro o0IIlecTBa Ha OCHOBe MHpaCTpyK-
TYPBHI - 37IeKTPOHHOTO TIPaBUTeIIbCTBA.

Huckyccua. B nociegtee BpeMsi BO MHOIMIX
CTpaHaX Hayajlach TeH/IeHINA pedOopMUpPO-
BaHWMA ¥ MOJEpPHM3AIUM CUCTeMbI TocyJap-
CTBEHHOIO  ympasieHud. 2DPPeKTUBHOCTD
AesTeIIbHOCTY TOCy/IapCTBa MOXeT Bce OoIbIIe
OITpeMIeNISATLCS. KOJIMUECTBOM M KadecTBOM TO-
BapOB ¥ YCJIYT, IIPeIOCTaBIIsieMbIX ero Ipax-
faHaMm. MHorve cTpaHbl MyUpa CTPeMSTCs BO3-
POIINTL HOBYIO CHCTEMY TIOCyJapCTBEHHOTO
yIIpaBJIeHVs Ha OCHOBE ITPVHIINIIOB IIPOaKTVIB-

dexTuBHOCTN. [II JOCTVDKEHMS 3THX Lieient
IIpaBUTEJIbCTBA IIOCTEIIEHHO BHEIPAIOT MHHO-
BallVL B CBOV OpraHM3al[IOHHBIE CTPYKTYPHL,
cTpaTeruu U IlaHbl CBOeVI AesTeJIbHOCT U Me-
TOJIbI MICIIOIb30BaHMs UesloBeuecKmx, MHMop-
MAIIVIOHHBIX, TEXHOJIOTMYeCKUX U (PVIHAHCOBBIX

pecypcos.

Kawmosnos Cepreit I'eoprmesny,

KaHIMIaT SKOHOMIYECKX HayK, IOIeHT
Kadepbl TOCyAapCTBeHHOTO yIIpaBIeHus 1
npasa MI'VIMO MW/ Poccnu, Hay4HBI pyKO-
BOZIUTEIb MarucTepcKovt mporpaMmMel «['ocy-
JapcTBeHHOEe Y MyHUIIUIIaJIbHOE YIIpaB/IeHe»

Koncranrmraosa Aera HukostaesHa,
MarmcTp rocyiapcTBeHHOIO
Y MyHUIIUIIQIBHOTO YIIpaBJIeHMs,

HOCTW, IPO3PayvyHOCTY, MOJOTYETHOCTU 1 3- MI'MIMO MI/I Poccrm

Kirouessle ci10Ba:
3JIeKTPOHHOE ITPaBUTEeIbCTBO,
rocygapcTBeHHbIe yCIyTV, MOJiepHM3aII,
roBeleHye 3 HeKTUBHOCTY,
rocyJapcTBeHHOe yIIpaBjieHue, iejieBble
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Introduction. Of all Nordic countries, only Denmark and Finland have their own
national-territorial autonomies. In other Nordic countries, there are non-territorial
national autonomies of the Sami people, who are entitled to form their own representa-
tive bodies (the Sametings).

The southern part of Denmark on the border with Germany (in the Northern Hol-
stein) is home to German-speaking minority, the existence of which can be attributed
to a national-cultural autonomy. However, it is not entitled to form its own parlia-
ment (contrary to the Greenlandic and Faroe people) but enjoys guaranteed represen-
tation in the Danish Parliament - the Folketing. In order to quarantee the rights of the
German-speaking national minorities Denmark has become the member of the Coun-
cil of Europe Framework Convention for the Protection of National Minorities since
February 1, 1998, and the member of the European Charter for Regional or Minority
Languages of 1992 since January 1, 2001.

Materials and methods. The methodological basis of the article is formed by gen-
eral scientific and special methods of investigation into legal phenomena such as sys-
tematic and structural analysis, the synthesis of social and legal studies, formal logical
and comparative legal methods.

The results of the research: The analysis of the legal status of Greenland and the
Faroe Islands leads to the conclusion that the two Danish autonomies are to a very large
extent independent in their relations with the central authorities. They are entitled to
enter into international treaties, decide on membership in international organisations
and unions separately from the central government. Legal changes in the status of both
Danish autonomies indicate the process of regionalization which has been taking place
over recent years in Denmark.

Discussion and conclusions. The article justifies legislative changes in the re-
lationship between Danish and self-government authorities, reviews the merits and
demerits thereof, and allows the secession of the autonomies together with the declara-
tion of their sovereignty.

1. Introduction The Faroe Islands were the first territory

under the sovereignty of Denmark, which

enmark has been one of the most decen- were granted with quite extensive autonomous
tralized countries in the world [12. P. rights in 1948, when the Danish parliament -
162;18. P. 405.]. the Folketing - approved the Law on Self-

* Inna A. Rakitskaya, PhD in Law, Associate Professor, Constitutional Law Department, Moscow State Institute of
International Relations (University) under the Ministry for Foreign Affairs of Russia.
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Government of the Faroe Islands, Ne 137 of 23
March 1948.

With regard to Greenland, the island was
a colony of Denmark under the direct control
of the central authorities until 1953. The end of
the Second World War and anti-colonial move-
ment which was gaining force in the world
forced the Danes to equalize in 1953 Greenland
the status of a Danish province (amt). However,
the Greenlanders did not leave hopes to change
the island’s status. So far, a special Commission
was established in 1975. It offered the Folket-
ing to draft a Home Rule Act of Greenland (Act
on self-government of Greenland) in May, 1978
similar to the Home Rule Act of the Faroe Is-
lands adopted in 1948 [1. P. 393]. This Act was
passed in November 1978, and was approved
in the referendum of the islanders on 17 Janu-
ary, 1979. More than 70% of the Greenlanders’
votes were in favor of granting the island au-
tonomy, and on 1 May, 1979 the Home Rule Act
of Greenland came into force.

In the constitutional law literature a territo-
rial autonomy refers to self-government of the
territory of the state provided by the constitu-
tion. Autonomy is a form of decentralization
and regionalization of state functions, taking
into account geographical, historical, and often
national characteristics of a particular territory
[17. P. 11-34]. Autonomous region is endowed
with certain independence within the frame-
work of the Constitution and/or special law.
Decisions of self-government authorities or of
the population of such regions adopted within
the constitutional provisions often cannot be
overruled by the central authorities.

The institution of autonomy is often associ-
ated with the solution of problems of adminis-
trative-territorial structure, the settlement of in-
ter-ethnic relations, regional development, and
optimization of the system of local government
and self-government.

2. Regulation of the legal status
of autonomous regions in the Constitution
of Denmark of 1953 and other laws

The status of territorial autonomy is usu-
ally defined in the basic law, reflecting its na-
ture as a special administrative-territorial re-
gion. Sometimes the Constitution contains
only general provisions, which set out the legal
guarantees of an autonomy. It is typical for the
Danish Constitution of 1953. The Constitution
of Denmark does not contain special provisions
governing the status of autonomous regions or
their relations with the central Danish authori-
ties. The Danish scholar Lise Lyck marks sev-

eral reasons for the lack of autonomies’ consti-
tutionalization in Denmark. First, at the time of
adoption of the basic law of Denmark in 1953, at
the dawn of the cold war the founding fathers
feared the spread of communist ideas on the
remote islands’ territories, which could have
caused strengthening of separatist sentiments of
the Greenlanders [15. P. 5]. Secondly, autonomy
was considered as part of decentralization in a
highly decentralized Denmark. Thirdly, auton-
omy being more flexible and dynamic model of
territorial organization was focused on the re-
distribution of powers between the central and
self-government authorities with no need for
future changes to the Constitution of Denmark.

There are several references to the autono-
mous regions in some constitutional sections.
Pursuant to section 1 of the Constitution of
1953 its provisions shall apply to all parts of the
Kingdom of Denmark including Greenland and
the Faeroe Islands. However, special home rule
arrangements for the Faeroe Islands and Green-
land have been passed by law. These arrange-
ments give the Faeroese and Greenlanders far-
reaching autonomy in respect of their own af-
fairs [11. P. 43].

Section 28 of the Constitution provides that
two members of the Folketig shall be elected in
the Faroe Islands and two members - in Green-
land.

Representation of both autonomous re-
gions in the Folketing is based on the principle
of equality and does not depend either on the
size of the territory of the autonomous regions,
or the number of people living on them [9. P.
249]. Elections of the members of the Folketing
from these two autonomies are regulated by
two separate acts: Law Ne 458 of 30 June 1993 on
elections to the Folketing from the Faroe Islands
(Lov om folketingsvalg pd Faeroerne) and Law Ne
822 of 25 November 1998 on elections to the
Folketing in Greenland (Lov om folketingsvalg i
Gronland) (1).

The central government in Greenland and
on the Faroe Islands is presented by the high
commissioners (rigsombudsmanden), who are ap-
pointed by the Danish government (2). The
commissioners are responsible for ensuring the
relationships between the central authorities
and the authorities of the relevant autonomy
region. The commissioners do not perform con-
stitutional control functions, they are not en-
titled to verify compliance with the provisions
of the Danish Constitution on the territory of
the autonomies [6. P. 126-138]. They represent
the central government in the parliaments of
Greenland and the Faroe Islands, have seats in
these parliaments. They are allowed to speak

NQ1(42)/2017

23



INTERNATIONAL CONFERENCE «POLITICAL TRANSFORMATIONS IN MODERN EUROPE»

up, but not allowed to vote. The parliaments of
both autonomous regions are obliged to inform
the high commissioners about all decisions ad-
opted by the autonomous authorities.

On the self-government territories the
Greenlandic and the Faroese language are used
along with the Danish language. The autono-
mous regions form their own authorities, legis-
latures and governments. Moreover, in Green-
land, there are own Greenlandic courts which
consider cases on matters attributed to the
exclusive jurisdiction of this autonomous re-
gion. Since 1 January 2010, the courts of Green-
land include four district courts (kredsretter),
the Court of Greenland (Retten i Gronland)
and the High Court of Greenland (Gron-
lands Landsret). Rulings issued by the High
Court of Greenland may, with the permission
of the Appeals Permission Board (Procesbevil-
lingsnaevnet) (3), be brought directly before the
Supreme Court (Hojesteret) of Denmark in Co-
penhagen.

On the territory of the Faroe Islands there is
only one court - the Court of the Faroe Islands
(Retten pi Faerserne) which hears the same types
of cases as the district courts of Denmark. Rul-
ings made by the Court of the Faroe Islands can
be appealed to the Eastern High Court (Jstre
Landsret) - one of the two High Courts of Den-
mark.

The experts identify two main factors con-
tributing to the successful Danish experience in
development of constructive relationships be-
tween the central and self-government authori-
ties: the first fact is that the population of both
autonomies is not affiliated with any foreign
country; the second fact is that there is no land
border between Denmark and its autonomous
regions [14. P. 115].

3. The current status of home rule
in Greenland

The decision on granting Greenland home
rule was passed in the Folketing in 1978. A ref-
erendum on approval of the Act on Home Rule
of Greenland adopted by the Danish Parliament
in November 1978 was held on the territory of
Greenland on 17 January, 1979. The Act had an
appendix which numbered the spheres of com-
petence of the Greenlandic self-government au-
thorities.

The Act of 1978 was in force until 2009,
when the new Home Rule Act of Greenland
Ne 473 dd. June 12, 2009, was passed. The new
Act was developed on the basis of the so-called
White paper Ne 1497, which was compiled in
2008 by the joint Greenlandic-Danish Home-

Rule Commission. It proclaimed the principle
of the unity of the Kingdom.

The entry into force of the new Home Rule
Act of Greenland was preceded by the Green-
landic referendum on the question of providing
Greenland with more extensive autonomous
rights which is described as ethno-national ref-
erendum [16. P. 129-150]. The referendum was
held on 25 November, 2008. According to its re-
sults 75,54 % of the referendum’s participants
casted their votes for the expansion of self-gov-
ernment, 23,57 % - against, with a turnout of
71,96 % of 39 thousand inhabitants of the island
who have the right to vote.

The passing of the Home Rule Act marked
an end to three decades of limited “home rule’
autonomy [13. P. 179]. The expansion of the au-
tonomy of Greenland led to granting the Green-
landic authorities the right of self-disposal of
natural resources, of their subordination direct-
ly to the judiciary and law enforcement organs,
and expanded their influence on the foreign
policy of the Kingdom of Denmark in matters
concerning Greenland. Prior to the expansion
of areas of competence of the autonomy the
Greenland local government ruled directly only
health system, education and social services on
the territory of the island

It is noteworthy that the preamble to the
2009 Home Rule Act of Greenland recognized
the right of the people of Greenland to self-
determination in accordance with international
law. The new 2009 Home Rule Act of Greenland
secures the possibility of obtaining full indepen-
dence for Greenland. Subsection 1 section 20 of
the Act provides that the decision regarding
Greenland’s independence shall be taken by the
people of Greenland. If the decision is taken, ne-
gotiations shall commence between the Danish
and the Greenlandic governments with a view
to the introduction of independence for Green-
land. An agreement between two governments
regarding the introduction of independence
for Greenland shall be concluded with the
consent of the Greenland parliament and shall
be endorsed by a referendum in Greenland.
The agreement shall, furthermore, be conclud-
ed with the consent of the Folketing. Indepen-
dence for Greenland shall imply that Green-
land assumes sovereignty over the Greenland
territory. After the Greenland referendum
in 2008 Danish minister of foreign affairs Thom-
as Flinger stated the following: “If Greenland
wants to secede, it can do so, I mean that Den-
mark will not keep it by force. If the Greenland-
ers want to be independent, they are entitled
to it. But we still have very close historical
connection”.
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According to the Act of 2009 the legislative
power in Greenland shall lie with Inatsisartut
(Greenland’s Parliament), the executive power -
with Naalakkersuisut (Greenland’s government),
and the judicial power - with the established by
the self-government authorities courts of law.

The matters of the exclusive Greenland au-
thorities” competence are stipulated in two lists
attached to the 2009 Act. The List Ne 1 numbers
the fields of responsibility which shall be trans-
ferred to the exclusive jurisdiction of the Green-
land self-government authorities at points of
time fixed by them (industrial injury compensa-
tion; the remaining areas under the health care
area; the road traffic area; the law of property
and obligations; the commercial diving area).

The List Ne 2 provides the fields of respon-
sibility (altogether 28 subjects) which are to be
transferred to the Greenland self-government
authorities within time fixed by the self-gov-
ernment authorities after negotiation with the
central authorities of the Realm.

However, the list of fields of the exclusive
responsibility of the Greenland self-government
authorities is not complete. Pursuant to section
4 Chapter 2 of the Home Rule Act of Greenland
of 2009, the Greenland and the Danish govern-
ments may agree that fields of responsibility
which exclusively concern Greenland affairs,
and which are not referred to in the above men-
tioned lists, may be assumed by the Greenland
self-government authorities.

After the 2009 Home Rule Act’s adoption
the Greenland-Danish relations concerning the
extraction of minerals on the territory of the is-
land have significantly changed. In November
2009, the Greenland self-government authori-
ties took the decision on the recognition the full
responsibility for these issues for the Greenlan-
dic authorities starting from January 1, 2010. All
revenues from natural resources extraction on
the territory of Greenland go to the local bud-
get. Danish Government’s funding of values of
the Greenland self-government depends on the
size of these revenues.

The distribution of powers in the field of
international relations is provided by the Con-
stitution of Denmark and Chapter 4 of the 2009
Home Rule Act of Greenland. The Chapter has
numerous provisions regulating foreign affairs
of the Greenland self-government authorities.
However, the powers of the Greenland self-
government authorities should not limit the
constitutional competence of the central state
organs in this area. The Danish and Greenland
governments shall cooperate in international
affairs with a view to safeguarding the interests
of Greenland as well as the general interests of

the Kingdom of Denmark. The powers granted
to the Greenland government by the Home Rule
Act shall not limit the Danish authorities” con-
stitutional responsibility and powers in interna-
tional affairs. The Greenland government may
on behalf of the Realm negotiate and conclude
international agreements with foreign states
and international organisations, including ad-
ministrative agreements which exclusively
concern Greenland and entirely relate to fields
of responsibility taken over. It shall inform the
central government of negotiations under con-
sideration before these are initiated and of the
development of the negotiations before agree-
ments under international law are concluded or
terminated.

The central government shall inform the
Greenland government before negotiations are
initiated regarding international agreements
which are of particular importance to Green-
land. In matters which exclusively concern
Greenland, the central government may autho-
rise the Greenland government to conduct the
negotiations, with the cooperation of the minis-
try of foreign affairs of Denmark.

Agreements where Denmark and Green-
land have been jointly involved in the negotia-
tions shall be signed by the Danish government,
to the widest extent possible, together with the
Greenland government. Where international
organisations allow entities other than states
and associations of states to attain membership
in their own name, the government of Denmark
may, subject to request by the Greenland gov-
ernment, decide to submit or support such an
application from Greenland where this is con-
sistent with the constitutional status of Green-
land. The Greenland government may request
the appointment if its representatives to the
diplomatic missions of the Kingdom of Den-
mark with the purpose represent the interests
of the region. However, the central government
may determine that expenditure related to this
shall be borne by Greenland’s authorities. For
the time being there are three representative
offices of Greenland: in Copenhagen, Brussels
and Washington D.C.

The Home Rule Act of Greenland of 2009
retained the old mechanism for resolving dis-
putes between central and autonomous author-
ities, which was provided earlier in the Home
Rule Act of Greenland 1978. Should any dispute
arise between the Greenland self-government
authorities and the central authorities of the
realm concerning the self-government authori-
ties” responsibility in relation to the central au-
thorities, any party of the dispute may decide
to lay the question before a board consisting of
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2 members nominated by the Danish govern-
ment, 2 members nominated by the Greenland
government, and 3 judges of the Danish Su-
preme Court nominated by its President, one of
whom shall be nominated as the chairman. If 4
members nominated by the Danish and Green-
land governments reach agreement, the dis-
pute shall be considered settled. If these 4 fail
the dispute shall be settled by 3 Supreme Court
judges. The board may decide to suspend the
enactment or decision which has been placed
before the board until such time as the board’s
decision is taken.

4. Specific status of the Faroe Islands

Unlike Greenland, the Faroe Islands had
always had autonomous status. Despite the fact
that the Islands alternately belonged to differ-
ent states, they had their own representative
governing body, which was mentioned in “the
Faroe Saga” dated 1200 written in the Icelandic
language. However, the representative body
itself appeared much earlier - immediately af-
ter the settlement of the Islands by immigrants
from the North. The Logting (“Law assembly”) -
the representative body of the Faroe Islands -
dates back to Viking times and is believed to be
one of the oldest parliaments in the world.

After the adoption of the Home Rule Act
of the Faroe Islands in 1948 the activities of the
Logting changed dramatically. Prior to the adop-
tion of the 1948 Act, the Lagting was considered
tobe an advisory body. After the entry into force
of the Act it became an independent legislature
empowered to pass the laws relating to the ju-
risdiction of the Faroe Islands. In accordance
with the Home Rule Act of the Faroe Islands the
legislative powers are divided into two annexes
(“A” and “B”). The legislative powers listed in
Annex “A” can be carried out by the Logting at
the request of the Danish government and the
Logting. The legislative powers listed in Appen-
dix “B” may be transferred to the Logting only
if this will be the decision of the Danish govern-
ment and the Faroese government (Landsstyre).
The legislative powers on matters not submit-
ted for approval of the Logting are retained by
the Folketing, in which the Faroe Islands are
represented by two members.

According to the 1948 Home Rule Act of
the Faroe Islands the domestic issues refer to the
exclusive jurisdiction of the Faroe Logting. This
provision was confirmed by the special parlia-
mentary Act No 103 dd. July 26, 1994 on home
rule in the Faroe Islands. Pursuant to section 1
of the 1994 Act with regard to matters under
Faroese authority, legislative power is shared

between the Lagting and the prime minister of
the Faroe Islands. The Faroe Islands govern-
ment has executive power. Judicial power re-
sides with the Danish court system. The courts
of law on the Faroe Islands are formed in ac-
cordance with the special Act on the judiciary
on the Faroe Islands passed by the Danish par-
liament.

The new stage in evolution of the autono-
mous status of the Faroe Islands started in 2005.
In May 2005 the Folketing passed two bills
which became integral parts of the 1948 Home
Rule Act of the Faroe Islands:

- Act Ne 79 dd. May 12, 2005 on the As-
sumption of Matters and Fields of Responsibil-
ity by the Faroese Authorities;

- ActNe80dd. May 14, 2005 on the Con-
clusion of Agreements under International Law
by the Government of the Faroes.

Act Ne79 on the Assumption of Matters and
Fields of Responsibility by the Faroese Authori-
ties stipulated the fields of responsibility which
were transferred to the authorities of the Faroe
Islands. This Act became the basis of sections 2
and 3 of the current Home Rule Act of the Faroe
Islands. It replaced annexes “A” and “B” of the
original version of the 1948 Home Rule Act.
Section 1 of the Act the Assumption of Matters
and Fields of Responsibility by the Faroese Au-
thorities lists the subjects of the exclusive com-
petence of the central authorities which cannot
be transferred to the self-government authori-
ties of the Faroe Islands: 1) the Constitution of
the Denmark; 2) citizenship of the Danish State;
3) the Supreme Court of the Danish State; 4) for-
eign, security and defence policy; 5) monetary
and currency policy. Section 2 of the Act revised
by the Act Ne 55 dd. May 26, 2011 provides that
some matters and fields of responsibility may
be transferred to the Faroese authorities after
deliberations with the Danish authorities.

Act Ne 80 of May 14th 2005 on the Conclu-
sion of Agreements under International Law by
the Government of the Faroe Islands provided
the Faroese government with the right to nego-
tiate and conclude agreements under interna-
tional law with foreign states and international
organisations, including administrative agree-
ments, which relate entirely to subject matters
under the jurisdiction of the authorities of the
Faroes. However, pursuant to subsection 1 sec-
tion 1of the Act this provision shall not apply to
the negotiation and conclusion of internation-
al agreements which concern both the Faroes
and Greenland. Following a joint decision by
the government of the Faroes and the govern-
ment of Greenland, the two governments may,
however, act jointly with respect to agreements
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under international law in accordance with the
provisions of this Act. The Act empowered the
government of the Faroes to appointment of its
representatives to diplomatic missions of the
Kingdom of Denmark to attend to subject mat-
ters under the jurisdiction of the authorities of
the Faroes.

The Act also provided that where interna-
tional organisations allow entities other than
states and associations of states to attain mem-
bership in their own name, the government of
Denmark may, at the request of the government
of the Faroe Islands, decide to apply or support
an application for this purpose for the Faroes,
where this is consistent with the constitutional
status of the Faroe Islands.

It should be noted that, despite the fact
that the Faroe Islands are part of the territory
of the Kingdom of Denmark, they are not part
of the EU likewise Greenland. This means that
free movement of goods, people, capital and
services within the EU and other directives do
not apply for the Faroe Islands. Denmark be-
came a member of the European Communities
(later - the EU) in 1973 [5. P. 259]. Declaration
Ne 25 to the Maastricht Agreement (Declara-
tion on the representation of overseas countries
and territories) stipulates the legal status of the
autonomous regions of Denmark. Pursuant to
the Declaration cooperation in foreign policy
between the governments of the EU member
States should not prevent Denmark to act inde-
pendently, when necessary, in order to protect
foreign policy interests of Denmark’s autono-
mies.

The protocol to the treaty of accession of
Denmark to the European Communities stipu-
lates that Danish nationals residing in the Faroe
Islands are not to be considered as Danish na-
tionals within the meaning of the treaties [2. P.
182]. Hence, Danish people living in the Faroes
are not citizens of the European Union (other
EU nationals living there remain EU citizens),
and do not have right to settle in the EU without
special permits.

The Faroe Islands are not part of the Schen-
gen Area. However, persons travelling between
the Faroe Islands and the Schengen Area are
not subject to border control, because the Faroe
Islands have been the member of the Nordic
passport union, and in 2001 passport control
between the member states of the Nordic Coun-
cil and the Schengen Area was canceled.

On 1 November 2006, the Faroe Islands
entered into a special economic treaty with Ice-
land (the Hoyvik Agreement) which established
a single economic area encompassing both
countries where any discrimination regarding

goods, services, capital and persons is prohibit-
ed. The Faroe Islands have entered into regional
free trade agreements with Norway and Swit-
zerland as well as a most-favoured-nation treat-
ment agreement with the Russian Federation.

The Faroe Islands are a member of some
international organisations (North Atlantic
Marine Mammal Commission), an associated
member of three special UN units (the Interna-
tional Maritime Organization, UNESCO, Food
and agriculture organization).

So far, the reforms of 2005 contributed to
granting the full internal self-government and
extensive external autonomy of the Faroe Is-
lands. The reform, however, was not considered
by the parties as the substitution of the right of
the Faroe Islands to full self-determination. The
government of Denmark allows the possibility
of the proclamation of full independence of the
Faroe Islands under the decision of the people
residing on their territory.

In February 2016 the prime minister of the
Faroe Islands A. V. Johannesen announced a
Faroese referendum on the adoption of the
Constitution of the Faroe Islands. It is planned
to be held on April 25, 2018. The Constitution
is aimed to guarantee fundamental rights and
freedoms of the Faroese people and their right
to self-determination.

Conclusion

The analysis of the legal status of Green-
land and the Faroe Islands within the territory
Denmark, as well as the constitutional and legal
regulation of relations between the central and
self-government authorities testifies the pro-
cesses of regionalization in unitary Denmark.

Methods and ways of distribution of the ju-
risdiction between the central and self-govern-
ment authorities is reminiscent of the pattern of
relations between the centre and the regions in
a federal country [3]. In our opinion, the rela-
tionship between Denmark and its autonomous
regions to a certain extent similar to the rela-
tionship between the Netherlands and Dutch
oversee territories (Aruba, Curacao, St. Martin),
while some researchers attribute the Kingdom
of the Netherlands to the federation [8. P. 11].

Danish autonomies have some elements of
the status of subjects of international law.

In Denmark, as in most other European
countries, which have territories with autono-
mous status, autonomy is associated with the
ideas of decentralization and democratization.
The autonomous regions enjoy independence
in many spheres of activity and solve economic,
social problems of the local population in a bet-
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ter way. The autonomies contribute to the de-
velopment of the regions more effectively. Their
specific legal status ensures national consent in
multicultural and multinational states [4. P. 4;
10. P. 355-375]. Regionalization has a number
of advantages, ensuring, in particular, the com-
bination of necessary centralization in a state
with extensive rights of territories. But there is
another side of the process of regionalization: it
may not help preserve the unity of the state [7].

Notes:

1. Initially, the Law on elections to the
Folketing in Greenland was adopted on 21 De-
cember, 1988 (Ne 845), later it was revised by the
Law Ne 877 dd. November 24, 1993. Currently,
it acts as the Law Ne 822 of 25 November 1998,
entered into force on July 1, 1999.

2. The Danish High commissioners (Rig-
sombudsmanden) should not be confused

with parliamentary ombudsmen existing in
Denmark and other countries. A parliamen-
tary ombudsman is to perform two main func-
tions: to exercise control over observance of
the rights and freedoms of individuals and to
exercise control over the legality of administra-
tion activities. For an in-depth analysis of the
parliamentary ombudsmen in different coun-
tries see, for example: Ombydcman 6 sapybexHovix
cmpanax: kosrexmubnas monoepagpus / Ilop pen,.
AT. Opnosa, H.A. Cinaskuron. M.: MI'IMO-
Yuusepcurer, 2014.

3. The Appeals Permission Board process-
es applications for permission to bring cases be-
fore the Supreme Court, i.e. a leave to appeal
to the third instance. The Board also processes
applications for permission to appeal cases that
are normally only heard in one instance, along
with complaints about rejections of applications
for free legal aid.
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PETMMOHAIM3ALIVA B JTAHVUN B CBETE ITOJIMTUYECKUX

TPAHC®OPMAIIII B EBPOIIE

(HA IPMUMEPE U3MEHEHUI IIPABOBOTI'O CTATYCA ABTOHOMUM
TPEH/IAHIUU U ®APEPCKUX OCTPOBOB)

B6eodenue. V13 Bcex crpan CesepHort EBporist
TOJIbKO [daHwms v OuHISHONUS MMEIOT B CBOeM
cocTaBe HalVIOHaJIbHO-TeppUTOpUaJIbHEIE aB-
TOHOMUW. B mpyrmx crpanax 3Toro permosa
CYIIeCTBYIOT BHeTeppuTOpHa/IbHbIe HaIo-
HaJIbHbI€ aBTOHOMNMN CaaMOB, KOTOPBIM IIpe10-
CTaBJIeHO IIpaBo pOpMMpPOBaTh CBOV COOCTBEH-
HbIe IIpeJICTaBUTeIbHbIE OPTaHBbI (CAMemuHalL).

B Tarmu Ha rore crpaHbl Ha rpaHuiie ¢ ['ep-
manmen (B CesepHoM ['osblirTeriHe) IpoXnBaeT
HeMelIKOToBopslllee HallyiOHa/IbHOe MeHbIITH-
CTBO, OpraHM3aIMs KOTOPOro MOXeT OBITh OT-
HeceHa K HaIVIOHaJIbHO-KYJIBTYPHOV aBTOHO-
MU, He VIMeIOIIIeV, OJTHaKO, CAMOCTOSITeIIbHOTO
HapJiaMeHTa, HO 00JIa/IatoITeVs ITpeCTaBUTe Ib-
CTBOM B JIaTCKOM IapsiameHTe - (DoJIbKeTHH-
re. C mesplo rapaHTUpPOBaHMS 3alllATHL IIpaB
HEeMeIIKOTOBOPSAIIero HaI[IOHaJIbHOTO MeHb-
mmHcTBa ¢ 1 despasa 1998 ropa [lanus craia
yuacTHulen paspaboranHov CoseroM EBporis
pamouHort KoHBeHIIMM O 3aIiuTe HalMOHAIb-
HbIX MeHbITMHCTB 1998 ropa, a ¢ 1 arsapsa 2001
roga - EBporerickoy xapTuy pervioHaJIbHBIX
SI3BIKOB W SI3BIKOB MeHBIIMHCTB 1992 roa.

Mamepuasvt u memoodst. MeToposoriye-
CKYIO OCHOBY CTaTbV COCTaBJISIOT TaKue oOIlie-
Hay‘IHbIe " CIielnyMaJibHble MeTOHObI ITO3HaHVIA
IIPaBOBBIX SBJIEHUV, KaK MeTOJ CUCTeMHO-
CTPYKTypPHOIO  aHa/3a, MeTOJ,  CHHTe3a
COITVAJIbHO-TIPABOBBIX SIBJIEHUVI, (POpMasIbHO-

KiroueBrle cj10Ba:

JIOTVYECKVVI METOJ, CPaBHUTEIBHO-TIPABOBOVL
METO[I.

Pesyavmamor uccaedoBanus. Anamms mpa-
BOBOro craryca I'pemmanmmm u Papepckmx
OCTPOBOB II03BOJISIET CAEJIaTh BBIBOJL O TOM, UTO
0o0e maTckme aBTOHOMMM O0JIafarOT BBICOKOV
CTEIIeHBI0 CaMOCTOSITEIIBHOCTYL B OTHOIIIEHVISIX
C IIEHTPaIbHBIMI BJIaCTSIMI. ABTOHOMVIVI BITpa-
Be 3aK/II0YaTh MEXIyHAapOIHble IIOTOBOPHL
IIPVHVIMATH PeIleHvs O BCTYIUIEHNN B MEXITy-
HapoOJIHbIe OPraHW3aIlMI ¥ COIO3bI, KOTOpBIE
MOTYT OTJIMYAThCS OT IO3VINY I[eHTPaIbHOV
BiIacTy. VI3MeHeHIs B IIpaBOBOM CTaTyce 00evix
JATCKVIX aBTOHOMMVI YKa3bIBAIOT Ha IIPOIIECCHI
pervoHam3anyy, IPOVCXOLIIe B YHWUTap-
HoVI [TJaHVVI B TIOCTIeTHVIE TOJIBL.

Obcyxdenue u 3axatouenus: 0OOCHOBAHBI
3aKOHOIATe/IbHble VI3MEHEeHWS BO B3alIMOOT-
HOIIIEHVISIX MeX/Iy [IeHTPaIbHBIMI VI aBTOHOM-
HBIMV BJIaCTSIMU B JlaHMI; IIpOaHaIM3MPOBAHbL
VIX TIOJIOKUTEJIbHBIE CTOPOHBI VI HELOCTAaTK;
JOITyCKAeTCsl BO3MOXXHOCTD CeIlecCuyl JaTCKVIX
aBTOHOMMVI VI IIPOBO3IJIAIIIeHIe VX CyBepeHM-
TeTa.

Paxnrckas VHHA AJlekcaHApOBHa,

KaHAMIAT IOPUANYECcKNX HayK, TOIeHT
Kadenpbl KOHCTUTYIMOHHOTO Tpasa MI'TIMO
MW/, Poccumn.

Keywords:

Hannst, @apepckie octpoBa, 'perstanmms,
aBTOHOMUM B [laHWM, caMoyIIpaBJieHe
I'pennanaym, camoympasieHne Papepckix
OCTPOBOB, IapsiaMmeHT PapepcKmx OCTPOBOB,
paBuTeNIbCTBO DapepcKmx OCTPOBOB,
rapsiaMeHT [ peHstaHamm, IpaBUTeIbCTBO
I'pertasgym.

Denmark, the Faroe Islands, Greenland,
autonomous regions in Denmark, self-
government of Greenland, self-government of
the Faroe Islands, the parliament of the Faroe
Islands, the government of the Faroe Islands,
the parliament of Greenland, the government
of Greenland.
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Introduction. The aim of the present Article is to analyze the emergence and evo-
lution of the concept “separate legal personality” in line with the trends of political
and economical changes in Europe.

Materials and Methods. The methodological ground of the present Article repre-
sents the dialectic scientific method of research of the socio-political, legal and organi-
zational processes with its principles of development, integrity, consistency, etc. The
consistency analysis method is used while researching the object of the analysis. Some
specific research methods are also used: formal-logical and comparative legal method
are used to compare decisions of different courts on the same precedent. The aim of the
present article is to find the root of the problem and compare positions of opponents in
order to give recommendations for the solution of the problem.

Results. The author makes a general conclusion that the precedent court judge-
ment on the case «Salomon v. Salomon and Co. Ltd» raise the issue of corporate li-
ability, including the problem of introducing criminal corporate liability that is of real
importance in the light of political and economical transformation of Europe.

Discussion and Conclusions. One of the most disputable and controversial is-
sues today in the legal and political society of Europe and the Russian Federation is a
question of necessity of introduction of criminal liability for corporations. This issue
is particularly troubling in the light of the State Duma of the Russian Federation’s
initiative on necessity of criminalization of corporate liability and the Russian Federal
Chamber of Lawyers” strong opposition to this idea.

Corporate crime is a serious phenomenon, which produces high level of social dan-
ger in many fields — economy and trade, health and safety at workplace, environmental
protection, human rights and others. Introducing criminal liability of legal persons in
some nation-states has opened theoretical debates in various academic disciplines, such
as criminal law, criminology, sociology and social psychology, economic science and
others. So, how did it all start?

The article focuses on different theoretical approaches towards the emergence of the
concept of “corporation” as a separate entity in the civil relations. The author gives a
review of such concept using the example of the precedent «Salomon v. Salomon and
Co. Ltd». The present research comes to the following conclusion: exactly at the stage
of industrial society the current concept of the corporation as a separate entity emerged
with the necessary scope of rights and liabilities in the light of political and economic
transformation of Europe.

* Anna Shashkova, Candidate of Science (Law), Docent, Associate Professor with the Department of Constitutional
Law, MGIMO-University, Moscow Region Bar Lawyer, Honorary Consul for St. Vincent and the Grenadines.
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Introduction

he transition from pre-industrial to in-
I dustrial society incurs economic changes
inside the society: commodity-money re-
lations are developed, money get primary role
in the overall spectra of values replacing barter
transactions, market operations are becoming
widely spread [23]. The industrial society is the
result of the industrial revolution. The basis for
the industrial society is private property. The
working force is moving from agriculture to in-
dustrial area, people from the countryside come
to cities. Urbanization of the society takes place.
Capitalist relationships are replacing previous
feudal relationships in such countries as Italy,
England and Holland. Industrial era begins.
This step is also characterized by emergency of
monopolies, both private and state monopolies.
Joseph Schumpeter marks out the entrepreneur
as a driving force of industrial society [24].

Research

Interrelation between the state and the business

At the same time the concept of a “corpora-
tion” arises as an entity separated and indepen-
dent in business environment. A corporation is
considered independent in its relations with the
state, the owner, shareholders and other stake-
holders of the corporation.

At this particular step of development of
the society the relationship between the state
and corporations come to a new level. All dis-
crepancies between the state and the corpora-
tion show how much they depend on each oth-
er. The economic growth of the state, increase
in the number of working places and export
operations are due to the fact of existence and
activity of corporations. Such interconnection
works both ways. The state legalize the cor-
porations, educates their employees, creates
infrastructure enabling corporations to deliver
the goods to the particular place. State projects
with huge investment often go commercial by
corporations - from satellites to medical equip-
ment. Certain business areas have the state as
their major client. These are such areas as de-
fence systems, pharmaceutical goods, construc-
tion.

The market which is the controlling force of
the economy is more and more adapted to the
needs of corporations.

Arising of a concept of “corporation”
The concept and current understanding
of “corporation” arise during this period as
well. A corporation is understood as a struc-

ture which acts independently in commercial
turnover. It acts independently in its relations
with the state as well. A corporation acts as a
veil for owners from other shareholders and
counteragents of corporation. Such concept was
elaborated by the court precedent of the House
of Lords of the UK in 1896. The case is recorded
under the name of “Salomon v. Salomon & Co.
Ltd”. The concept of this case is of particular
interest notwithstanding the decision of the US
court “Santa Clara County v. Southern Pacific
Railroad Co.” taken 10 years before in 1886.
The American court applied Amendment Four
to the US Constitution to a legal entity. It was
for the first time in history when the notion
‘person” was applied to a legal entity and not to
a physical person.

The right of the people to be secure in their
persons, houses, papers and effects, against
unreasonable searches and seizures, shall not
be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or af-
firmation, and particularly describing the place
to be searched, and the persons or things to be
seized.

The details of the case “Salomon v. Sa-
lomon & Co. Ltd” show that for a long period
of time Mr. Aaron Salomon ran a successful
leather business as a sole trader. Later his son
took some interest in business and Mr. Aaron
Salomon decided to create a business entity as
a limited company Salomon & Co. Ltd. The re-
quirement of English law as of year 1892 stated
that at least 7 persons had to participate in a
business entity as shareholders [21. P. 15-21].
That made Mr. Aaron Salomon convert all his
family members into shareholders. Mr. Aaron
Salomon owned 20001 shares and the other six
shares were distributed among his six family
members (his wife, his daughter and four sons).
Mr. Aaron Salomon sold his business to a newly-
created business entity for £39000, £10000 out of
which were a loan. It this sense Mr. Aaron Salo-
mon was a principal shareholder and a creditor
of the corporation Salomon & Co. Ltd.

Later on the political situation in the coun-
try and numerous strikes at industrial enter-
prises led to distribution of government con-
tracts among a number of suppliers. As English
government was the main supplier for Salomon
& Co. Ltd. the income from sales relatively de-
creased. When the corporation went into lig-
uidation being a result of the claim of one of
bondholders of Salomon & Co. Ltd. in October
1893 the insufficiency of funds to cover all the
creditors was discovered.

The concept delivered in the judgment is
of current importance: those who gave loans to
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the company have priority over general credi-
tors. At the same time the court rejected claims
of Mr. Aaron Salomon as a debenture holder.
Moreover the court recognized agency and
fraud in the actions of Mr. Aaron Salomon mak-
ing him personally liable before other creditors.
The High Court and the Court of Appeal sup-
ported the idea that the company and Mr. Sa-
lomon is the same person. As the courts stated
the only purpose of creating the company was
to transfer personal business to the company,
which makes the company itself a myth [22. P.
211]. The idea of creating the company by Mr.
Salomon had as its object purposes contradic-
tory to the law: to trade with the intention on
avoiding liability, to indebt under the name of
the limited company and to lead away all as-
sets of the company into debt obligations before
himself.

The House of Lords being the highest court
in the UK unanimously overturned this deci-
sion. Both arguments of fraud and agency were
rejected. The Companies Act 1862 had a mere
requirement of seven persons participation
without the necessity of independence from the
majority shareholder. Therefore creating and
registering the corporation under the Act Mr.
Salomon fulfilled all legal requirements. That
makes the corporation Salomon & Co. Ltd and
all its legal actions lawful.

Consequences of recognizing
the concept of limited liability

The House of Lords recognized a company
as a separate person. It was held:

Either the limited company was a legal enti-
ty or it was not. If it were, the business belonged
to it and not to Mr Salomon. If it was not, there
was no person and nothing to be an agent [of] at
all; and it is impossible to say at the same time
that there is a company and there is not.

The company is at law a different person
altogether from the [shareholders] ..; and,
though it may be that after incorporation the
business is precisely the same as it was before,
and the same persons are managers, and the
same hands received the profits, the company
is not in law the agent of the [shareholders] or
trustee for them. Nor are the [shareholders], as
members, liable in any shape or form, except to
the extent and in the manner provided for by
the Act [21. P. 15-21].

Thus a doctrine of ‘separate personality’
was created. Such doctrine of “separate person-
ality’ can be summarized to the following:

* The business entity has separate prop-
erty. Any business assets are owned by the
company itself and not by shareholders. This

is normally a major advantage in that the com-
pany’s assets are not subject to claims based on
the ownership rights of its members.

* ‘Property’ has broad meaning: things,
rights on those things and obligations consider-
ing those things.

* Property shall be separated from prop-
erty of the founders or participants/sharehold-
ers of the legal entity.

* The concrete form of separate property
is either a legal entity’s own financial balance or
its own budget.

The recognition of the doctrine of ‘separate
personality” resulted in further important court
precedents stating the following:

* The fact that only one person owns cor-
poration does not infringe its status as a corpo-
ration [4. P. 101].

* A business entity has an ability to act on
its own behalf, has its own name, can enter into
transactions with such name, be a claimant and
a defendant in court. A company has a contrac-
tual capacity in its own right and can sue and
be sued in its own name. Contracts are entered
into in the company’s name and the company is
liable for any such contracts.

* A company has perpetual succession.
A company continues to exist until it is wound
up or otherwise dissolved, regardless of any
changes of shareholders, directors etc. As the
corporation exists in its own right, changes in
its membership have no effect on its status or
existence. Members may die, be declared bank-
rupt or insane, or transfer their shares without
any effect on the company. As an abstract legal
person the company cannot die, although its
existence can be brought to an end through the
winding up procedure.

* Acompany bears independent property
responsibility for the entirety of property in its
possession. A company answers not only with
the property in its ownership, but as well with
advance payments on its bank accounts, loans
and other funds, which the business entity does
not possess under the right of ownership. Un-
less otherwise stipulated by law neither admin-
istrators, nor participants of the business entity
are responsible for debts, and subsequently,
the company is not responsible for debts of its
founders (participants).

* A company may possess property while
no property rights arise for shareholders [7. P.
55].

In case the insolvency (bankruptcy) of a
company property of shareholders of the com-
pany are not subject to risk as it happens in case
of personal bankruptcy.

Thus the concept of limited liability makes
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limited liability for shareholders of the compa-
ny. The only economic risk they have is risk of
loosing contribution to set up a company. In
contrast to the liability of shareholders the com-
pany is liable unlimitedly before creditors or
other persons: the entire property of the com-
pany is answerable on obligations of the com-
pany.

Coming to such conclusion creates another
important issue. Can shareholders, managers
or other influential persons in the company
abuse their rights using the concept of limited
liability? The UK courts have considered the
risks and together with the concept of ‘separate
personality” of a company elaborated a concept
of lifting a “corporate veil .

Lifting a “corporate veil’

Such concept of lifting a ‘corporate veil” is
applied in case there are reasons to look inside
the company in order to claim liability of the
persons standing behind the company. When
the company abuses its limited liability, e.g. in
cases of hiding the real agency activity, in case

of fraud and violation of law, in case of group of
interconnected companies or in all other cases
directly stated by law, such as excess evaluation
of the statutory capital or deliberate bankruptcy.
In case the insolvency (bankruptcy) of a compa-
ny has been caused by the participants, by the
owner of the legal entity’s property or by other
persons, who have the right to issue obligatory
instructions for the legal entity, or may deter-
mine its actions in any other way, if the legal
entity’s property proves to be insufficient, the
subsidiary liability of the legal entity’s obliga-
tions may be imposed upon such persons.

In case of breach of law persons in charge
will not enjoy limited liability of the corporation
and its ‘separate personality’. They will be an-
swerable on their fraudulent actions. Thus the
concept of lifting a ‘corporate veil” is the inte-
gral part of the concept of corporate personality
and independence of the company, the integral
part of the concept of ‘separate personality” of
a company. Such concept leads to another con-
cept - ‘corporate crime’. Which is another story
to research.
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BO3HUKHOBEHME U 9BOMIOINA ITOHATUA
“HE3ABUCMOTI'O OPUANYECKOI'O JTNIIA”

BBedenue. 11eibro HACTOSIIENT CTAaTHU SIBIISI-
€TCST aHAJIV3 BO3HMKHOBEHVISI 1 9BOJIIOIIM TIO-
HATHS «HEe3aBVICVIMOTO IOPVINYECKOTO JINIIA» B
KOHTEKCTE TeHIEHIINS OJIMTUYECKMX 1 9KOHO-
MIYecKyX Ipeodpasosanmii B EBporre.

Mamepuasvt u memodst. MeTopmosoride-
CKYIO OCHOBY HACTOSIIEVI CTaThV COCTaBJISET
IVAJIeKTIYEeCKIAVI METO]I IT03HAHWS COIaIbHO-
IIOJTNTVYECKVX, IOPVINYIECKIX 1 OpraHu3ali-
OHHBIX IIPOIIECCOB C €r0 MPVHIUIIAMU pa3BU-
THSI, IIEJIOCTHOCTY, CUCTeMHOCTH 1 TIp. OOBeKT
VICCITEIOBAHMS IIpeAIIoyiaraeT INMpPOKoe VIC-
IIOJIb30BaHMEe MeToHa CUCTEMHOIO aHajIn3a.
B craThe IpUMEHSIOTCS HEKOTOpPBIE YacTHO-
Hay4YHbIe MeTOBI VICCTIEIOBAaHMS: (POPMaJIbHO-
JIOTVIUECKUVI, CPaBHUTEJIbHO-IIPABOBOVI IS
COTIOCTaBJIEHVISI BBIBOZIOB CYJIOB Pa3HBIX WH-
CTaHIINII IIO OTHOMY ¥ TOMY JKe IIpellefIeHTY.
LertbIo HACTOSINEV CTATBW SIBJISIETCS YCTAHOB-
JleHVie KOPHs IpoOJIeMBl 1 CpaBHEHMe II03V-
IV OIIIOHEHTOB [IJIsi IOVCKA OITMMAaIbHOTO
BapMaHTa peleHys BOIIpoca.

Pe3yavmamsr uccaredobanus. B pesynbraTe
IIPOBEIEHHOTO VICCIIEIOBAHNS aBTOP OIperieris-
€T, YTO VICCIIelOBaHVIe aHIJIVICKOTO IIpellefieH-
Ta 110 fteity «CastomoH riporms CastomoH m Ko».
CTaBUT BOIIPOC O KOPIIOPATMBHON OTBETCTBEH-
HOCTV, BKJIIOYAs BOIIPOC BBEEHNS YTOJIOBHOM
OTBETCTBEHHOCT IS IOPUAVYECKVIX JIVII, YTO
KpariHe aKTyaJIbHO B CBeTe eBPOIIEVICKIIX ITOJIN-
TUYECKVIX VI S)KOHOMIUIECKIMX TpaHChHOPMAIINIL.

ObOcyxdenue u 3axarouenue. Bompocom,
KOTOPBIVI B HACTOSIIlee BpeMsl BOJIHYET M pac-
Ka/IbIBaeT IOPMANYecKoe 1 IOJIUTUYIEeCKoe CO-
obmectBo EBporter m Poccunt sBisieTcst Borrpoc
0 HeoOXOIIMMOCTVI BBE/IEHVIS yTOJIOBHOVI OTBET-
CTBEHHOCTM JIsI IOPVAMYECKMX JII. JlaHHBII
BOIIPOC IproOpeTaeT 0cOOYIO aKTyaIbHOCTD B
CBS3VI C IHUIIMIATVBOVI ['ocymapCcTBEHHOVE [Ty MBI
Poccuickont Defiepaii 0 HEOOXOIMMOCTH

BBeJIeHNsI yTOJIOBHOVI OTBETCTBEHHOCTM IS
IOPUIVYECKMX JIULL U ITPOTUBOIIOJIOKHOW I10-
sunment PefrepaaIbHOIO COK03a aIBOKATOB.
KopriopaTusHoe IpecTyIuieHne - 3T0 orac-
HBIVI (peHOMeH, IpeJCTaB/IAIoIUI yTPo3y B
pasIMuHBIX cdepax AedTeIbHOCTI: 3KOHOMU-
KV ¥ TOPTOBJIV, 3/I0pPOBbe ¥ 0e30I1acHOCTM Ha
paboyem MecTe, 3aIUTBI OKPYKaIOIIe! CPeJIbl,
IIpaB yejioBeka 1 T.J1. Borpoc o BeesieHmn yro-
JIOBHOVI OTBETCTBEHHOCTM [IJISl FOPUAMYECKMX
JIUIL B HEKOTOPBIX TOCy/IapCTBaX OTKPBUI Teo-
peTideckie OOCYX/IeHNsl B pa3HBIX 00IacTsx:
YTOJIOBHOE ITpaBO, KPVMMHOJIOIV, COIMOJIO-
I'Vis U colyasIbHasl IICUXOJIOTNsl, SKOHOMMKA U
nHble. Tak Kak e Bce HAUMHaIOCh?
Hacrosdmiasi craThd mHOCBsIeHa aHaIU3y
KOHIIeMIIVN «KOPIOpaLysa» KaK CaMOCTOATeIIb-
HOTO JIMIIa FpaXXIaHCKOro o0opoTa. ABTOp pac-
CMaTpuBaeT JJaHHYIO0 KOHIEIIINIO Ha IIpuMepe
aHIJIMVICKOTO ITperiesieHTa 110 ety «CajloMOH
npotus CanomoH u Ko». ABTop aHammsupyer
3TaIlbl IIPOXOXKIEH WS JIAHHOTO ITpoliecca 1 Bbl-
BO/IbI, IOJIyYeHHBIe CyJlaMM pasHBIX MHCTaH-
LIUVI, M3MeHeHMe KaK Pe3OJIIOTVBHOV, TaK U
MOTVBMPOBOYHON YacTy CyHeOHOIo perieHvs
B 3aBUCVMOCTV OT IPVIMeHsIeMOro TOJIKOBa-
Hu. [IposesieHHOe 1MccileToBaHVe ITO3BOJISET
yTBepXX/laTh, YTO VIMEHHO Ha 3Tarle MHIyCTpu-
aJIbHOr0 00IIlecTBa BEIpabaThIBaeTCs COBpeMeH-
HOe ITOHVMMaHVe KOpIIopaluy KakK caMOCTOs-
TeJIbHOV e[IVHMUIIBI TPaKIaHCKOro obopoTa co
BCeVl COBOKYITHOCTBIO ITOJTHOMOYMV ¥ 00si3aH-
HOCTeV1 B CBeTe eBPOIeVICKVX OJIUTUYeCKUX U
5KOHOMIYECKMX TpaHChOpMalInil.

TamkoBa AxHa BitagnciiaBoBHa,

KaHJI. OpyJl. HayK, JIOLeHT Kaderpbl KOHCTU-
TyuyonHoro rnpasa MITIMO MU/ Poccun,
a/IBOKaT, moueTHkIVI KoHcysl Can BuncenTa n
I'penagnn
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Introduction. At present, the European Union faces dramatic challenges in its
history. The EU’s future, which seemed so clear in the past, is now rather uncertain.
Over the last five years, the secession trends have become more significant. The re-
search places special emphasis on the efforts to be taken by the Europeans in order to
prevent political collapse, and strengthen the Union.

Materials and methods. Currently the EU concerns cause heated debate among
analysts and political scientists. The author follows two patterns of theoretical ap-
proaches to European problems: the works of prominent theorists - Antony Giddens
and Jiirgen Habermas. The research is based on the books “Turbulent and Mighty
Continent. What Future for Europe?” written by Anthony Giddens in 2015, and “The
Crisis of the European Union. Response” by Jiirgen Habermas (2012), which express
the opinion of these most competent researches on the specific features of democratic
processes in Europe and in the EUL

The results of the research. Following the review of the above books, the author
concludes that supranational democracy is a matter of great concern. This kind of
democracy is interpreted as manifestation of high political culture which, on the one
hand, is free from local narrow-mindedness and, on the other hand, lacks one of the
main controversies of democracy such as the conflict between the majority’s will and
the minority interests.

Discussions and conclusion. Based on Giddens’ idea of the two-tier system of
power existing in modern Europe (Europe of bureaucrats, so-called “Paper Europe” -
the EU1, and Europe of effective leaders — the EU2) the author states that successful
development the European Union requires the following three tiers of power: 1) the
power of administrative institutions (the EU1), 2) the power of effective political lead-
ers (the EU2), and 3) the power of supranational democracy (power of the European
people - the EU3).

The author focuses on the unique nature of the European experiment in terms of
history, its significance for the prospective political development of other regions of the
world, highlights the EU economic, political and anthropological conditions, which
may ensure that the development of supranational EU democracy will be a success.

in the civilized world who consciously and

publicly will argue against democracy as
such and declare himself as the uncompromis-
ing adherent of authoritarianism. Allegiance to
the principles of democracy today is an innate
character of progressiveness and humanism. It
is so not because authorities try to flirt with the
people. In sophisticated and streamlined soci-

It is doubtful is there even one political leader

eties, as European countries are, (especially the
EU Member States) the power of people dis-
plays itself not only through elections, street
actions, and rotation of authorities but through
everyday participation in public deeds and
civic actions. As M. Foucault fairly said con-
temporary societies: “Power is everywhere, not
because in embraces everything, but because it
comes from everywhere” [2. P. 266]. But just in

* Oleg S. Volgin, Doctor of Science (Philosophy), Associate Professor with the Department of Public and Municipal
Administration and Social Processes, Odintsovo Branch, MGIMO University of the RF Ministry of Foreign Affairs.
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this everywhereness (omnipresence) of power,
there is one of its fundamental problems. The
essence of this problem consists in the necessity
for democracy to overcome its own inclination
to populism, in other words, to get over any
demonstration of ethnic, confessional, social,
corporal and even national narrowness.

It is commonly assumed that one of the
main problems of democracy is so-called “prob-
lem of a minority”. The essence of this problem
is this, a democracy legitimizes itself by the
will of a majority, but at the same time major-
ity must take into account the minority opinion.
The ability to reconcile this contradiction is a
criterion of political maturity of democracy. But
in this respect, one question is rising: how to
combine a will of the majority with the interests
of the minority? The answer often presupposes
the idea of indifferent tolerance: let minority do
what it want if only they do not annoy majority
with its strange needs, habits, and inclinations.
It means that minority simply is granted spe-
cific virtual “reservation” in society. Majority
kindly speaks to minority: “if you want to be
unique, please be, but only in the special social
room. The main rule in your case is to uphold
the laws and to pay tax for your security and
opportunity to run your life in the framework
that a state determines for you as for any other
normal groups of citizen”. But if we take more
attentive look at this problem we can see that in
this case minority as such may exist only due to
emphasizing itself like a minority in the face of
the majority, otherwise their exceptional rights
will be canceled. But for stressing its “minority
nature” a minority must come out from its “so-
cial reservation” to open public room because
only here it can solve the question of its unique-
ness and get the right for being peculiar.

Thus within the very form of democratic
governance, there is a systemic contradiction,
and it means that it produces itself permanent-
ly. Cultural underground, gay parades, dem-
onstration of trans-sexuality and other dem-
onstrations of various minorities’ habits, the
majority estimates as a threat to the standard
social norms. Besides the purpose of scandal-
ous self-expression this kind of demonstrations
send to society also the message that minorities
want to have the same equal rights as, so-called,
normal majority has, generally it is the right to
be not within the fences of the social reserva-
tion, moreover to live in society where there are
no fences at all. In other words, the attitude of
the majority to the habits of minorities is an in-
dicator of real tolerance.

According to valuable acknowledgement
of Canadian political philosopher Will Kym-

licka: “The problem is that most liberals have
assumed, implicitly or explicitly, that individ-
uals will achieve their freedom and equality
within the majority culture; that minority cul-
ture would and should disappear; and hence
that modern states would, over time, become
“nation-state”, with a common language and
national Identity”[10. P. 135].

But real tolerance does not tolerate any so-
cial fences, any conditional arguments, no dou-
ble-thinking. The only difference that can be ad-
opted is the difference of personalities as simply
human beings, and the only one type of ideas
and convictions is prohibited that is the hated-
based ideology. This is the only way to reconcile
and annihilate the very core of contradiction of
“majority - minority” and to establish the prin-
ciple of unconditional egalitarianism. The ba-
sic principles of such kind of egalitarianism, to
our mind, clearly generalized researcher of the
problems of multiculturalism E.Karsanova. Ac-
cording to her view these principles are as fol-
lows: “1) the recognition of ethnic and cultural
pluralism as the main characteristic of civil soci-
ety by the state; 2) the assistance in socialization
of marginal cultural groups; 3) the assertion of
standards of social justice of each representative
of national culture (equal opportunities for all
citizens of the country); 4) the support of repro-
duction and development of ethnic cultures...
5) the incorporation of different ethnical popu-
lation in social institutes is possible by its active
inclusion in social reproduction... which is un-
derstood as the reproduction of the person and
social communities in all variety of their social
qualities...” [9. P 23, 25].

When we speak about unconditional egali-
tarianism as a democratic principle in relation
to the European Union we should bear in mind
that the kind of democracy that is free from the
contradiction between majority and minority is
not a matter of some most advanced countries
that can be taken as an example for others. In
this case, it is meant so-called supranational de-
mocracy as real and coming up phenomenon.
European political development now is going
to particularly this and unique direction. It is
unique because Europe is facing now with the
task which was never before in the history. This
is the task to build an unprecedented political
universal unit which could represent the unity
of diversity. This kind of unity must be free
from enforced unification, and also free from
any kind of priorities and benefits for the citi-
zens of the EU in terms of their participation in
public and political life.

History knows many examples of establish-
ing large-scale universalization whish crucially
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changed the world. Great Ancient and Medieval
Empires united peoples mainly by force, but it
was historically restricted and local universal-
ity. Capitalism brought about new (economic)
opportunities and means for universality pro-
duced global empires divided into centers and
peripheries. The United States in Philadelphia
at the Constitutional Convention in 1787 actu-
ally realized the idea of universalism on politi-
cal (democratic) and juridical base. As Arthur
Schlesinger wrote: “The men who established
the United States of America believed that they
trying something new under the sun. The idea
that a democratic republic might endure ran
against all the teachings in history. The vindi-
cation of this idea, said Washington in his first
inaugural was “an experiment intrusted to the
hands of the American people”. The founders
were far from sure of success. Can we be certain
even today that the experiment has succeeded?
At least it has lasted for two centuries, and that
is something”[12. P. X]. At the same time we
have to agree that 13 States of America despite
their economic and cultural differences were in
general similar as people are on the same street
at the city of the XVIII century. Contemporary
consolidated Europe is a union of different na-
ture.

The EU not only has avoided an imperial
fate of association by force, not only like the
United States seeks to create common political
civic ground, but, the main thing is that the EU
meets the challenge which has no analogy in
history. It has to unite European peoples which
have extremely different cultural features, lan-
guages, historical memories, economic levels of
development and, using Hegel's words, even
different national spirit. If the United States
historical experiment has defined a trajectory
of political development of the XX century than
we can say without exaggeration that European
experience will be in great demand by future
mankind. For Europe, there is no better alterna-
tive, than association on supranational democ-
racy.

Unfortunately, at the moment the Euro-
pean Union representing itself as a sprout of
the future all-European political community,
is mainly united not by democratic but bureau-
cratic means, and it is its main political prob-
lem. Bureaucracy (if just we take an effective
bureaucracy) is representing, according to He-
gel “a general class”. Its purpose is “to preserve
general interests of the society”, [6. P. 243]. That
is why it cannot create organic society and state.
Reliance on bureaucracy is an attempt to build
up society from above. As far as a social being
is an organic whole it must be built from both

opposite sides: from the ground by the people
and from above by their leaders. This is the only
way to join European nations in supranational
“Community of Fate” [4].

Of course, the EU at the moment is far from
the ideal of the united and indivisible unit. But
its experience is important for all because it dis-
closes the problems of contemporary democ-
racy and shows how Europeans are searching
the ways of their solution. One of the serious
problems is the problem of substantial econom-
ic differences between its members that cause
the problem of justice in “Europe of different
speeds”.[3] To be more concrete it is a problem
of equal distribution of benefits and loss that
occurs in the process of European consolida-
tion. But we have to remark that economic dif-
ferences are generally quantitative and have a
tendency to become smoother. In opposite cul-
tural differences in terms of values and histori-
cal memory are qualitative, deep and inertial.
“Throughout history, each the EU member has
shaped its own society, which embodies di-
verse forms of multicultural coexistence that
cannot be modified without the risk of social
tensions and popular discontent. Faced with
such perspectives, governments may prefer to
allow these deep evolutions to take shape in an
unforced way over time through quiet persua-
sion rather than foster a public debate about the
definition of immigration quotas” [15, P.14]. To
overcome these differences it will take time on
condition that European people and their lead-
ers will demonstrate political will for concord.

One of the algetic problems causes social
tension in Europe is a problem if migration.
The majority of Latvians, Lithuanians, and Es-
tonians hardly agree that their countries have
to share the common burden of overseas mi-
gration. According to European Commission
plan in 2015, Latvia had to adopt 737 migrants,
Lithuania - 710 and Estonia - 1064 [7]. These
figures are modest, but in public opinion, there
is growing concern that it is only the beginning
of an undesirable process and in future quotas
will rise. The problem is not in that the migrants
may affect national culture and cause, so called,
mutation of the indigenous code of cultural self-
identification, but that the decision for migrant
adaptation was not made by domestic people,
on “behalf of them” it had been made by bu-
reaucrats from Brussels.

It sounds strange for people who believe
that the more West means the more democracy,
Anthony Giddens asserts: “To put things bad-
ly, the Union suffers from a simultaneous lack
of democracy and effective leadership. Three
main institutions in the EU are the Commission,
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the Council and the Parliament” [4. P. 7], and
(using famous words) “they are very far from
the people” (Lenin). “Moreover, citizens are no-
where directly involved. European elections are
fought largely on national issues. The turnout
of the elections is low because voters are well
aware of the situation. The parliament tends to
operate on the sidelines its procedures obscure
to the wider public. National leaders, especially
of the larger countries, often want to have their
cake and eat it”[4. P. 7]. Giddens calls the EU
“a functionalist enterprise, driven by results
rather than affection, let alone passion” [4. P.
6]. Bureaucratic mechanism of governance is at
the moment the main one, which can fasten and
consolidate formally the EU countries, but it is
too weak to forge the feeling of united fate. Such
kind of feeling may appear not of good wishes
and hopes but through overcoming common
problems, losses, disasters and tragedies. Of
course, bureaucratic functionalism is undoubt-
edly better as the mean of political unification
than Charlemagne sword, Napoleon cannons
or Nazi tanks. But it is only the first step. In
real political practice, this condition must be
added with the development of democracy
“without benefits and exceptions for anybody”.
This principle must be spread over Europe and
bring into life a supranational democracy, the
right kind of democracy that Kant was dream-
ing about when he wrote on the theory of cos-
mopolitan civil society.

On supranational European democracy

Anthony Giddens in his book, mentioned
above, says about two levels of governance in
the EU, which he defines as the EU1 and the
EU2. The EU1 is an official structure that was
designed by “method” Monnet (European Com-
mission, Council and Parliament and other in-
stitutions). Their task is to govern normatively,
in other words, to do what must be. The EU2 in
opposite non-bureaucratic structure which in-
cludes recognized European authorities, leaders
of leading countries (like Chancellor of Germa-
ny, President of France and leaders of few other
countries). Their duty is to run the EU as it is.
EU1 Giddens calls “Paper Europe”. In analogy,
the EU2 might be called “Situational Europe”.
Both structures are necessary and complement
each other, but they are not sufficient. Appar-
ently, one more structure is necessary. It is the
EU3, which represents the direct activity of the
people. So these three elements might compose
sophisticated mechanism of power in the EU:
a power of bureaucracy, power of leaders and
power of the peoples.

But what is it “a power of the peoples” in
terms of European political context? Europe
embraces no one single people, but peoples. It
is impossible to forge the EU3 only through of-
ficial cultural contacts like museum and theater
delegations, festivals and shopping tours. The
question is more serious. This process, which
will take a long time, needs coherence of sev-
eral conditions.

The first one is a creation of common the
EU political space, which must be based on un-
conditional human rights. We may state a fact
that such kind of space already exists though its
political force is not too strong. Due to contro-
versial political consequences (a tendency, on
the one hand, to division and, and, on the other
hand, de facto to integration), European citizens
“have become aware of their interdependence.
There is for the first time a European political
space» [4. P. 8]. There are many problems that
Europeans can solve jointly, for instance, the
problems of migration and terrorism, environ-
mental security and alternative energy etc. In
domestic scale, it is a problem of huge labor
and educational commuting. Its influence will
increase in the future. Further European in-
tegration, in addition, will bring into life new
problems, among them are custom controls,
application of international law, coordination
of monetary policy, environmental cooperation
and a multitude of others [4. P. 14].

The second condition is the human rights.
It is difficult not to agree with J. Habermas, that
human being must live, feel and act according to
his or her selfjudgment [5]. This selfjudgment
has a priority before other rights of any social
subjects including the state. The idea of uncon-
ditional human rights conveyed in this philo-
sophical background of contemporary Europe
like perpetual motion machine gives impetus to
European spirit and serves for searching non-
violent and legal mechanisms and methods of
beautification of European societies.

More that 70 years Europe is living in
peace (except local military conflicts in Balkans
and Eastern Ukraine). Peaceful co-existence al-
ready became invaluable political wealth for
Europeans. That is why any manifestation of
militarism and blast of terrorism in their cities
and towns became a matter of alarm for them.
Though we can witness there from time to time
the blast of terrorist violence and street disor-
ders, nevertheless coercive methods of elimina-
tion of social and political conflicts became in
general non-systemic. In other words, coercion
is neither reproduced by the logic of domestic
policy nor by the logic of international relations
between European countries.
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The principle of non-violence which deter-
mines official European policy so much is, how-
ever, one of the cultural and historical super-
structures of deeper meta-cultural basis which
has been reproducing in European history dur-
ing a long time and in most vivid form. I mean
the principle of human dignity. ]. Habermas de-
termines this characteristic feature in scientific
mode as the “concept of human dignity”[5].
Let’s remark that this true and deepest essence
of European culture for the first time occurred
as a real “concept” in ancient sophist teaching
of Protagoras who put a man in the centre of the
Universe as the measure of all things. Appar-
ently, this “concept” is a real clue to the mys-
tery of European civilization and it gave Kant
hope to believe that “we shall discover a regular
process of improvement in the political consti-
tutions of our continent (which will probably
legislate eventually for all other continents)”[8.
P.52].

Despite very controversial European his-
tory which is indeed full of inhuman cruelty,

Kant is likely true; the progress of social good
never goes straight and gradually. It is a non-
lineal process, and it looks like winding road
that leads us from starting point when different
local societies fight each other for priorities of
their local values, towards universal society as
such.

Habermas’ optimistic attitude concerning
European “concept” of human dignity looks
quite convincing. To his mind, the well-thought-
out concept of human dignity facilitates consen-
sus between peoples with the different cultural
ground. The reason for that “idealistic” belief
consists in self-feeling of dignity, which is re-
flective and transitional simultaneously by its
nature and gives the opportunity for bilateral
recognition as a condition for positive commu-
nication and concerted actions of European so-
cieties. An important European experience, we
hope, will serve for developing supranational
democracy as a prospective cosmopolitan phe-
nomenon.
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O HAJTJHAIIMOHAJIbHONM OTEMOKPATUU

BBedenue. B Hactosimee Bpemsi Eppomerii-
ckumt Coros nepexxmBaeT CJI0XKHBIV U JTpaMaTi-
YecKuv Iepmof, B ceoent mcrtopun. Ero Gymy-
1iee, ellle HeJJaBHO KasaBllleecs BIIOJIHE SCHBIM,
CeroffHs TpeJicTaBiIsieTcss He CTOIb Oe300s1au-
HBIM. 3a TI0CJIe/THMe HeCKOJIBKO JIeT TeH/IeHIIs
K pasobmiennio BHyTpu EC mposisisiercss Bce
cwibHee. YTO [OJDKHBI [le1aTh €BPOIIeMIIbI,
9TOOBI IIPeJOTBPATUTh JIBVDKEHVE K PacKoJly,
KaK yKpenuTb enHCcTBO Cor03a, - TaKOBBI 11eH-
TpasIbHbIe BOITPOCHI JAHHOVI CTaTh.

Mamepuaasl u Memoost. B HacToAIIII MO-
MeHT 1pobsiemsl EBponerickoro Coro3a BBI3bI-
BalOT JKapKue JIMCKYCCUI CPpeyt ITOJIUTOJIOTOB.
ABTOp  paccMaTpuBaeT [iBa TeOpPeTUYecKMX
Hofixofia K aHajM3y 3TUX MpoOsieM, KOTOpkle
M3JI0KeHBI B paboTax BBITAOIINXCS eBpOIer-
cKumt TeopeTukos, DHTOHU ['mapenca n Op-
reHa XabepMmaca. 3a OCHOBY CBO€TO McCCIIefIoBa-
HIS aBTOp OepeT HefaBHO OIyOJIMKOBaHHYIO
MoHorpaduio DHToHM 'matenca «Hecriokon-
HBI VI MOTYIIIeCTBeHHBIVI KOHTVHeHT. YTo XjieT
Esporty B Oymyrmem?» (2015) 1 paboty HOpre-
Ha Xabepmaca «Dcce 0 KoHCTUTYIMM EBpOITbI»
(2012), B KoTOpBIX 00a ABTOPUTETHBIX MCCIIEO-
BaTesIsl BBICKA3bIBAIOT CBOe MHeHMe 00 ocobeH-
HOCTSX JIeMOKpaTiJeckoro nporiecca B Espore
B 1IeJIoM 1 B EBpocoro3e, B 4acTHOCTA

Pesyavmamor.  Anarmsupys 3T TPyAbl,
aBTOp IPUXOAUT K 3aK/IIOYEHMIO, YTO Ha I0-
BeCTKY JJHs CJlelyeT IOCTaBUThb ITPOeKT HaJlHa-
LIMOHAIbHOV feMokpatun B EBpocorosze. Kak
ITpOsiBJIeHVIe BBICOKOVI ITOJIUTUYECKON KyJIbTY-
PBI, 3TOT OCOOBIVI TUIT IeMOKPATUV XapaKTepu-
3yeTcsi TeM, UTO, C OJTHOVI CTOPOHBI, OH CBODOTIeH
OT TOVI MECTEUKOBOVI y30CTV, KOTOPOVI CTpagatoT
HallMIOHaJIbHBIe [JeMOKpPaTuY, a C JIPYromu, - OT

KiroueBsle ci1oBa:
OesycrioBHas IeMOKpaTis, HaHaI[MOHAIbHA
nemokpatus, Esporerickiir Coros, rrpasa
4eJI0BeKa, uesioBeuecKoe JJOCTOVHCTBO.

TaK Ha3bIBaeMOW «IIpo0JIeMbl MEHBIIMHCTBA,
CBOVICTBEHHOVI TOCTIOACTBYIOIIIEVT Ha CEeTOIHSIIII-
HWUV [IeHb MapagurMe J1eMOKpPaTuy, COIJIacHO
KOTOPOVI cJIeflyeT OecIIOKOUTECS O TOM, YTOOBI
VICKaTh CIIOCOOBI IIPVMIPeHNs BOJIM OOJIBIIH-
CTBa C MHTepecaMy MeHBIIIHCTBA.

Huckyccuu u 3axarouenue. Onmpasick Ha
npero D.I'mpjieHca o AByX ypOBHAX BJIaCTH B CO-
BpeMeHHOM EBpocorose (B1acTu OropokpaTiye-
CKVMX MHCTUTYTOB, 3-3a KOTOPOVI OH Ha3bIBaeT
3Ty BiIacTh «Oymaxnov Esponon», i EC1 u
BJIaCTY ee BBbIIAIOIIVIXCS JIVIePOB, KOTOPYIO OH
obo3HauaeT Kak EC2), aBTOp BBIIBUTaeT Te3uc
0 TOM, YUTO ISl YCIIEIITHOTO Pas3BUTVs Heobxo-
AVIMO HaJIVuyie TpeX YPOBHeV BJIACTVL: BJIACTU
apgMuHUCcTpaTuBHBIX MHCTUTYTOB (EC1), Bila-
ctu ee acpdexTrBHBIX nepos (EC2) u iactn
CaMOro Hapojia, peajnsyeMol depe3 KaHaJIbl
HajHaIoHabHOM geMokpartuu (EC3).

B aToi1 cBsi3u aBTOp (POKYCHMpyeT BHUMaHe
Ha WCTOPUYECKOW YHUKaJIbHOCTM EBporer-
CKOro 3KCIIepVMeHTa, ero 3Ha4eHWW I IIpo-
IPeCCUBHOTO MOJIUTUYECKOTO PasBUTIL IPYTUX
MUPOBBIX PeTVOHOB, OOpalljaeT BHUMaHMe Ha
5KOHOMIYECKOe, IOJINTUYeCKIe 1 KYJIbTYPHO-
AHTPOIIOJIOTUYECKVe  YCJIOBUS  eBPOIIeVICKOV
napajirMbl JIeMOKpaTuy, KOTOpble JaroT BO3-
MOYKHOCTb HaJIesITbCsl Ha TO, UTO pa3BUTHe Ha/l-
HaI[MIOHAJILHOV [IeMOKpaTuy Oy[eT ycIer-
HBIM.

Bosmrua Oster CrennaHoBmy,

HOKTOP pmI0codPCKMX HayK, AOLIEHT,
rpodeccop Kadeaprl rocyapcTBeHHOTO,
MYHUIINUIIQJIBHOTO YIIpaBIeHNs Y COLMaIbHBIX
nporieccos OnMHIIOBCKOro drumasa

MI'IMO MWT Poccmm.
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supranational democracy, unconditional
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human dignity.
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Introduction. This article is devoted to the analysis of the reasons for opposition
towards European integration in Switzerland and to the complicated format of inter-
relations between Switzerland and the European Union.

Materials and methods. The author undertakes the theoretical and empirical
analysis of historical, political and legal literature, research of foreign and Russian
scholars, theses, statistical documents that gave her an opportunity to formulate the
hypothesis of the research and come to the results that are stated in this article.

Results. the author’s basic hypothesis presupposes that economic, ideological, and
value discrepancies between the Swiss Confederation and the EUl Member States can-
not explain the motives why the Swiss electorate rejects the idea of Swiss membership
in the EU. The explanations that at first sight look “obvious” do not give us an ad-
equate answer to the question “ why does Switzerland reject the idea of its membership
in the European Union?” The more substantive and scrupulous research is needed to
define the arguments, which could explain the Swiss position, and give us the argu-
ments that could disclose the causes of their choice but not the superficial coincidences.
That is why it is necessary to more carefully scrutinize all rational and in addition
emotional (irrational) reasons of Swiss electorate attitude to the idea of integration
with the EU.

Contrary to the EU neighbors, which have no reason to be afraid of losing ethno-
cultural attributes as a source of national consolidation the Swiss can’t define them-
selves in common cultural terms, can’t use the concept “ethnic nation” as a nation-
state marker and the uniting idea. The threat to civil practices and institutions from
unpredictable situations in the EU can potentially cause not only deprivation of politi-
cal role of the multiethnic federation but even loss of national identity of Swisses.

Discussions and conclusion. Just only the Swiss people have been able to turn
federalism and democracy from abstract functionalist paradigms into real and cor-
dial national values. That is why a deprivation of these values for them is equal to
a loss of national identity. In this regards the author connects the nature of Swiss
euroscepticism first of all with the threat to weaken the worldwide known Swiss insti-
tutions of neutrality, “referendum democracy”, federalism that in practice turns into
a rejection of any forms of international integration.

Introduction

embodies the best role model for what the
European Union intends to be in practice:
multicultural, stable, democratic international
community. But despite interest in Switzerland
from the EU Member States the most part of the

[ :rom all European countries, Switzerland

Swiss people resolutely reject any international
forms of integration and even the very idea of
joining the EU.

Being outside the European Union Swit-
zerland is a rare example of the country, which
meets all Maastricht criteria. Pursues indepen-
dent migration policy, having state debt only
34% of GDP [24], (German has 71,7%, France -

* Elena. S. Karsanova, Doctor of Political Science, Professor with the Department of State, Municipal Governance
and Social Processes, Odintsovo branch of MGIMO University, Russia, Odintsovo (Moscow region)
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98,2%, the EU - 86,8%) and annual per capita
income 83 600 US dollars [23] (the third place
in the world after Luxemburg and Qatar), Swit-
zerland is striving to have independent nation-
al state system. If Norway, Island, and Lichten-
stein made up their mind to join Eurozone than
Switzerland has preferred the more complex
format of partnership with Brussels through
bilateral sectorial agreements though this way
gradually loses its efficiency.

Research

Realizing foreign policy, the Swiss govern-
ment has to run the constant search for balance
between the political and legal independence
of its institutions (the most important of them
is “a referendum democracy”) and an objec-
tive necessity to connect national legislation
with the EU. Governing a small country poor in
natural resources, dependent on international
trade and having no seashore Swiss authorities
are pressed to find new formats of their relation
with Brussels and to do it in such a way that, on
one hand, this policy would not lead country
to isolation, and on the other hand, should take
into account the will of Swiss electorate.

At first sight, the Swiss rejection of mem-
bership in the EU seems puzzling, even taking
into account that counteractions to the Europe-
an integration in other parts of Western Europe
are correlated with the same mood of the Swiss
electorate. This is related, for example, to eco-
nomic explanations. Though some sectors of
the Swiss economy (for example, agriculture),
most likely, will suffer if the country joins the
EU, nevertheless almost all economists believe
that as a result, Switzerland will get economic
benefit from closer integration with other Eu-
ropean countries. In any case, external demand
for goods, which export quota, is about 45%,
(most of which are from the EU countries) is
a substantial indicator of national economic
growth. [16. P. 760]. At the same time the gen-
eral economic situation of Switzerland doesn’t
differ significantly from economic situation of
other small, rich and depended on trade West-
ern European countries, that consider mem-
bership in the EU economically profitable for
themselves.

Contrary to the reasoning about pluses of
the European integration, the reality prompts
to Swiss people that, remaining beyond the
borders of the EU where the financial policy
is defined by Berlin and Brussels, membership
in the EU will do not only economic harm for
the country, but also could potentially threat-
en their own cultural identity. The number of

Swisses, who support European integration in
comparison with a poll of 2015, has decreased
by five percent (16%) [20].

The hostility of the Swiss electorate to the
very idea of the EU accession isn’t a reflection
of the prevailing opinion of the national elite.
The most part it indeed supports membership
in the EU. So three of four party coalitions,
which have been in power after World War II,
have approved (with different degree of en-
thusiasm) Switzerland membership in the EU.
Only the fourth the center-right Swiss People’s
Party has a prevailing number of Eurosceptics.
Mass media in Switzerland also mostly support
membership in the EU as most numbers of pub-
lic leaders in labor unions, federations of em-
ployers do and so forth. It is masses of ordinary
citizens, but not elite keep Switzerland to stand
aside from the EU. In this sense, it is reasonable
to ask, what keeps the Swiss electorate out of
integration with the European Union?

Most likely, the explanations that focus at-
tention only on economic factors or on cultural
and ideological divergences between Switzer-
land and its European neighbors are unconvinc-
ing. The EU countries have demographic, social
and economic characteristics, approximately
similar with the Swiss Confederation, and they
vary from falling figures of birth rate and atten-
dance of churches to the increasing figures of
foreign travel and demand for higher education
[4]. The results of numerous research and refer-
enda regularly confirm that public opinion on
many social problems, in general, is the same
as Western European countries have (from the
rights of children and attitude to abortions to the
questions of same-sex marriage). It means, that
Swisses socially, culturally and demographical-
ly does not cordially differ from the European
neighbors. That is why it is difficult to give the
convincing explanation for their unwillingness
to integrate with the EU.

The results of the research

We can suppose that the commitment of
the Swiss electorate to political institutions of
Switzerland (federalism, a neutrality, and direct
democracy) and at the same time their fear that
membership in the EU will weaken these insti-
tutions, in fact, is the most convincing expla-
nation of the Swiss position toward European
integration. The majority of Eurosceptics insist
that membership in the EU will be incompatible
with political traditions of Switzerland. A neu-
trality (supporters of a neutrality in Switzerland
of 95%), [20] federalism and direct democracy
are still basic national priorities.

NQ1(42)/2017
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The majority of the EU states historically
came into being as mono-ethnic societies in
which political, social and cultural interests
came gradually to one integral entity. In theo-
retical models of the ideal state, each ethnic
group should have its national state, and each
state has an endogenous ethnic culture where,
according to Ernest Gellner statement, social,
political and cultural borders are congruent and
strengthen each other [8]. Of course, in practice
most states in Europe and beyond don’t meet the
requirements of the ideal national state. Never-
theless, as soon as relative compliance between
the state and the nation, policy, and culture
have appeared, it became the central element of
national identifications. In ethno-psychological
terminology, it means that culture became a
marker of a social identity. Political elite could
rely now on culture in order to define and sym-
bolize national borders and to turn the state into
so-called cultural “container” which defines
and protects national distinctness that we call
“German”, “French”, “Italian” and so on. Citi-
zens also feel the essence of national-state as an
ethnically homogeneous entity inside and cul-
turally differentiated from the outside. Just like
the state defines the culture, the culture, in turn,
defines the state, and both mutually strengthen
each other. [3. Chapter 1].

Being a boundary marker a potential of
national culture has important consequences
for mono-ethnic (or relatively mono-ethnic)
national states in their participation in the EU.
In practice, it means that laws, institutions and
political traditions of the state can be in some
extend deformed or even partially included in
the integration process, without threatening
cultural originality of national state. Certainly,
some political and economic borders can be
wiped away, but only to that extent that does
not affect negatively the state as the cultural
unit. Such approach helps to understand why
in Western Europe the growing economic and
political interrelation between various ethnic
cultures and even establishing Brussels as the
EU political centre, weren’t followed by paral-
lel developments of the ethnopolitical sphere.
Moreover, in the XXI century the national states,
which are the members of the EU, not only
continue to remain national cultural units and
loci of ethnic identification but also are objects
of growing attention in terms of protection of
ethnonational peculiarities. Signs of that mani-
fest themselves from the growth of nationalist
and anti-immigrant parties in the many EU
Member States to culturally sensitive spheres
like languages, audiovisual subculture, and
education.

Unlike most of the European neighbors,
Switzerland isn’t the national state. It has no
only one language of international communica-
tion and no myths about common ethnic des-
tiny. Therefore, Swisses can’t define themselves
in common ethnocultural terms, can’t use the
concepts “nation” and “culture” as a boundary
marker and the uniting value. Instead of that
the national concept of Swiss society is formed
and designated by a number of institutional and
civilization norms and traditions - first of all,
it is a neutrality, federalism and “referendum”
democracy [14. P. 68]. These values are support-
ed with so-called “political mythology” about
Switzerland as a peculiar state, which exploits
two themes: first is that the central idea of Swiss
mentality is the idea of “the will of the people”,
and second that Swiss historical heroes ensured
safety and independence of the country. We can
remark without exaggeration that respectable
loyalty of Swiss electorate to their political in-
stitutions represents a basis on which the Swiss
state is built. The numerous research of Swiss
phenomenon confirm that the vast majority of
Swisses, being asked: “What does it mean for
you to be a Swiss?” answer that it means to be a
citizen of the country that maintains neutrality
[20].

The Swiss ethnopolitical pattern proves an
Aristotelian formula about “a unity of unlike”
[22. P. 97], and also the assumption of political
theorists about “the constitutional patriotism”
[5. P.119]. Switzerland doesn’t require common
ethnocultural or language base [12. P. 239], be-
cause “stability of federation directly depends
on nature of federal arrangements including the
symbolical value of identification within partic-
ular borders” [13. P. 32-33].

In Switzerland, the concepts of “cultural
nation” and “civic nation” represent the no-
tions that relate to various forms of social prac-
tice and can’t be accurately divided. From the
dialectical point of view, notion “civic” to some
extent is the same as “cultural” and vice versa.
Switzerland has no usual national cultural at-
tributes as its neighbors have - first of all, single
national language.

Conclusion

Such factors as “civic culture”, or the most
noticeable in the recent years, “the constitutional
patriotism” characterizes the specific feature of
a political situation in multiethnic Switzerland
best of all [15. P. 583-584]. In practice, it means
that the position of Confederation in relation to
the process of integration with the EU can be ex-
plained by specific fear of vulnerability, which
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distinguishes Switzerland from more or less
monocultural the EU Member States. The for-
mer cannot be afraid of actual or potential pos-
sibility of their political institutions weakening
if they have no risk to lose their ethnocultural
attributes as a source of internal consolidation
and external national specificity. Swisses, on
the contrary, can’t make it, because in Switzer-
land there is a lack of common ethnocultural at-
tributes that fastening national unity.

It is possible theoretically to simulate men-
tally such kind of situation in which Swisses
could recede from their so esteemed public and
political institutions (a neutrality, federalism
and “referendum democracy”) and “to incline”
on the “spirit of ethnic communities” or region-
al cultures. However, Swisses understand that
such thing will weaken rather than strengthen
their state in general. In that case, there will
be the threat to civil practice and institutional
cornerstones, which put into question the very
concept of sustainable development of multi-
ethnic Switzerland. If to transform crucially (in
the thought experiment) institutional basis of
such European states as France, Germany, Italy,
for example, then their ethnocultural essence
will remain the same. Switzerland at the similar
situation will not only lose its political reputa-
tion of the successful multiethnic federation but
probably it would be quite likely for it to lose
national identity and consequence of that might
be an emergence of interethnic contradictions
and conflicts which many multiethnic states
encountered in the past. That is a core distinc-
tion between Switzerland and most of its “euro-
focused” neighbors.

Could Switzerland being a member of the
EU provide for itself a special type of excep-

tions and at the same time keep essential na-
tional autonomy? Having obvious advantages,
Swiss experience of trade, economic and po-
litical interaction with the European Union and
participation in Schengen cooperation, never-
theless gives rather negative than the positive
answer [2]. Despite Berne persistence to advo-
cate its interests in front of Brussels, the pres-
sure upon the country rises, and the number of
controversial political and economic problems
become more serious in Switzerland relation-
ship with the EU. Today Brussels more persis-
tently addresses to Confederation its demand
to take into account basic principles of the EU,
one of which is the freedom of movement of the
foreign labor force. Moreover, in pursuance of
the Schengen agreements, the Confederation
is obliged to include all the juridical norms ac-
cepted by the European Union in its domestic
law. Brussels is ready to sacrifice all bilateral
arrangements with Switzerland if Berne will re-
fuse to incorporate all precepts of the EU legal
system in the legislation of Confederation.

Thus, accession to the EU, on the one hand,
means for Switzerland a reduction of such its
historical achievements as “referendum democ-
racy” and “neutrality”, simultaneously with
sharing by Swisses all the EU problems. On the
other hand for EU the results of this might be
the growth of competition and rivalry within its
framework. That is why we suppose that Brus-
sels” attempt to incline Swiss electorate towards
European integration, motivating him with the
idealistic hope to reproduce Swiss domestic
model of political unification upward within
the framework of the EU, can be qualified as
counterproductive.
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EBPOCKEIITUIIV3M I1O-IIBENIIAPCKI

BBedenue. CtaTbs IIOCBsIIIeHa aHAIV3Y IPU-
UVH IIPOTUBOOEVICTBISI €BPOIIEVICKOV MHTeTpa-
LI, a TaKXe CJIOKHOMY popMaTy B3auMofiet-
crBu senapum ¢ EBponerickiim CorosoM.

Mamepuaavt u memmoost. B craTbe npenmpu-
HAT TeOPeTUYeCKU 1 SMIVPUYECKUil aHaJIN3
VICTOPVYECKOV U MOJIUTUKO-ITPaBOBOM JINTepa-
TYypPBI, TeMaTUUeCKMX VICCIIeOBaHMII 3apyOex-
HBIX ¥ OTeYeCTBeHHBIX Y4eHBIX, [yccepTariui,
CTaTUCTUYECKMX VICTOUYHMKOB, COLVOJIOTIYe-
CKMX VCCIIe[JOBaHMI, YTO IO3BOJIMIIO cpopMmy-
JVpOBaTh TMIIOTe3Yy U IOJIYYUTh Cileflyrolye
pesyJIbTaThl.

Pesyavmamot uccaedobanusa. VicxonHas ru-
1oTe3a CBOAWIACh K IIPeTIoIoKeHNIO, YTo VIC-
KJIIOUNTEJIbHO SKOHOMMYECKUe, Weosiornge-
CKMe, IIeHHOCTHBIe pacxoxeHus: M ¢aKTOpbI
mexy Kondeneparyeint n ee eBporeickuMmu
coceflsIMV He OOBSCHSIOT HeNpUsTHe IIIBer-

HapckuMm 3rtekropatoM wieHcrsa B EC. Ha
NIEePBBIVI B3IVISAM, KaXKyIIVecsd «O4eBUIHBIMI
00BsACHeHMs He HAIOT afeKBaTHOIO OTBeTa Ha
orka3 [serapun ot wiencrsa B EC. Hyxwbr
Oostee TOHKME XapaKTepUCTVKM, BBIXOSIINE
3a paMKM CTaTUCTVYECKOV YBA3KM JaHHBIX OT-
HOILIEHWVI, YKa3bIBaOLIVe Ha IPUYMHHOCTD, a
He Ha X IIpocToe cooTHomeHe.[losTomy He-
00xoVIMO 0OpaTUTh BHUMaHMe KaK Ha paljyo-
HaJIbHbIe, TaK Y Ha SMOLVIOHAJIbHBIE IIPUYHEI
IIPOTMBOMEVICTBYS IIBEVIAPCKOro 3JIeKTopaTa
vHTerpanyn B EBponerickun Coros. B omane
OT CBOVX €BPOOPVEHTMPOBAHHBIX COCeIeV:, Y
KOTOPBIX HeT OCHOBaHWV OIlacaThCs YTPaTh
CBOVIX 9THOKYJIBTYPHBIX aTpUOYTOB KaK MCTOY-
HIMKa BHYTpPEHHEV KOHCOJIMJIAINM, IIBeNIap-
LIl He MOTYT OIpefe/nTb ceds B OOIIeKyIb-
TYPHBIX TepPMWMHAX, He MOTYT VCIOJIb30BaTh
IIOHATVE «HALUA» B KayecTBe MOrPaHMYHOIO
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MapKkepa " OOBeIMHSIONIEro Hadajla. Yrposa
rpakKIaHCKVIM ITpaKTVKaM ¥ MHCTUTYIVIOHAITb-
HBIM OCHOBaM IIOTEHIMAJIbHO MOXET IIPVBECTI
CTpaHy He TOJIBKO K JIVIIIIEHVIO TIOJIATIYECKOTO
aMIUIya yCIeIIHOV IIOJIM3THIYeCKon derepa-
1IN, - BeJIVIKa BEPOSITHOCTD yTpaThl IIBeMIap-
ITaMM CBOEV HallOHAJIBHOV MIEHTUYHOCTL.
Obcyxdenus u 3akarouenus. VImeHHO
HmBerapliaM yaajioch IpeodpaszoBaTh deyie-
pai3M ¥ AeMOKpaTuIo 13 (PyHKIVIOHAIBHBIX
HapagurM B oOiine 11 BMecTe C TeM OOBbemy-
HSAIOIIME IIeHHOCTH, yTpaTa KOTOPBIX paBHO-
3HaYHa IT0Tepe HAlVIOHAJIBHOVI MIEHTIYHOCTI
1 cBoboneL. [TosToMy mpmpopy mIBeapcKoro

eBPOCKEITHIIV3Ma aBTOp, MpeXIe BCero, CBd-
3bIBA€T C YIPO30VI COKpAIleHVs] KOMITeTeHIIVIVI
VHCTUTYTOB ~ HeWTpalmTeTa, emepaamsMa
u «pedepeHIAPHON AEMOKpaTU», KOTOpas
Ha IpaKTVKe KOHBEPTUPYETCS B HeIpusTie
IIBemIapIiamMy JIFoObIX opM HaHAIOHAIIb-
HBIX VIHTETPALINL.

Kapcanosa Enena CospukoeBHa,

JOKTOp TOJIUTUYECKMX HayK, IIpodeccop
Kadenper rOCyIapCTBEHHOIO, MyHVILIIIA/Ib-
HOTO yITpaBJIeHNs 1 COLaIbHBIX ITPOIIeCCOB
OnmmItosckoro drmaa

MI'MIMO MU/ Poccrm

€BporHTerpanis, IoJINTI4YecKre MHCTUTYThI,

denepanism, HeITpaIUTeT, JeMOKPATHS.

KoroueBnle cj10Ba:
[senapuisa, EBporierickimit coros,

Keywords:
Switzerland, European Council, European
integration, political institutions, national
identification, federalism, neutrality,
referendum democracy.
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OCOBEHHOCTMU PA3BUTHNA HAYKU
AIMUUHUCTPATUBHOI'O IIPABA B TEPMAHUN
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Buxmopus Manunoecxas*

B6edenue. B cmamve paccmampubatomes ocobenrocmu cmanobaenus u pasbu-
mus Hayku admunucmpamubrozo npaba 6 I'epmanuu. Coesacro Hemeyxotl npaBobor
doxmpune abmop packpuibaem nonamue nyoAUUHO20 YnpaBaeHus U NOHAMUE HeMel-
K020 admunucmpamubrozo npaba. B cmamve daemcs xapakmepucmuxa CUCHeMmbl
opeano nydauunol adMunucmpayuy, ocywecmbéisouux nydiuunoe ynpabienue
6 I'epmanuu. B nacmosaweii cmamove abmop anaisusupyem Hexkomopoie cobpemerHbie
npobaemvt Hayku adMunucmpamubroeo npaba Iepmanui.

Mamepuanrot u memooduvt. Mamepuaiom 045 ucc1e008anus nocAyKuAl mpyos.
HeMeyKux u poccuiickux uccaedobameneii 6 0baacmu Heme K020 AOMUHUCTIPAMUBHO-
20 npaba, a marxe cobpemenroe adMunucmpamubHoe saxorodamesscméo I'epmaruu.
Memodosoeuueckyto ochoby uccaedoBanus cocmabuiu odujeHayuHvle U UACHHOHA-

UHble Memoobl NO3HAHUA (Ouairexmudeckutl Memoo, Menoobl AHAAU3A U CUHITed,
gebym;uu U UHOYKY UL, CpaBHUMeAbHO-npaBobotl u ucmopuko-npaBoborl memoost).

Pe3yavmamsr uccaedoBanus. B xode npoBedentozo uccredobanus abmop gop-
MYAUpYem noHAmMus, paspabomantsle HemeyKumu npagoBedamu u usL0KeHHuIMU 6
Hemely Kol adMunucmpamubro-npaboboi umepamype: adMurucmpamubroe npabo
Kax ompacab nybauuno2o npaba, nybiuuroe ynpabrenue 6 Tepmanuu. Abmop pac-
cmampubBaem HAYUHYI0 KAACCUPUKAYUIO UCTNOUHUKOE aoMuHUCIpamuBHo20 npaba
Tepmanuu. B cmamve abmop npedsaeaem saumcmboBams vemeyxuil onvim 6 cpepe
npaboboeo peeyupobanus adMunucmpamubHoil 0eamessbHOCHU POCCUTICKOMY 3aKO-
Hodamento.

Obcysdenue u saxarouenus. B nacmoswei cmamve abmop obpawaem BHuma-
Hue Ha 0cobeHHOCU cmanoBienus U pasumus Hayku aOMuHucmpamubroeo npaba 6
T'epmanuu. B cmamve paccmampubaromes degpunuyuu nybauuroeo ynpabienus, ao-
Munucmpamubroz2o npaba xax ompaciu nybiuuroeo npaba. esamenvrocms, c6asan-
HAs ¢ ny0AuuHbIM Ynpabienuem, packpvibaemcs uepes cucmemy opeano nyoAuuHou
aomunucmpayuu Iepmanuu. Onupasncs Ha HeMeyKywo 10puouteckyto 00kmpuny, ab-
mop xapaxmepusyem cucmemy aOMuHucmpamubHoeo npaba u cucmemy ucmo4HuKo8
aomuHucmpamubroeo npaba Lepmanui.

BBemenmne

O3HVIKHOBeHVIe aIMVHVCTPaTUBHOTO
npasa B I'epMmaHMM Kak caMOCTOATeIb-
HOVI OTpacyIv Iy OJIMYHOr o TIpaBa HeMell-
KVe IIpaBoOBe[bl OTHOCAT K IIepBOV IIOJIOBMHE
XIX Beka. Ero BO3HUKHOBeHMe W pasBUTHe

ObUTO OOYCIIOBIIEHO He TOJIBKO HeoOXOMMO-
CTBIO perjlaMeHTaly JesTelIbHOCTY OpraHoB
Iy O/IMYHOrO yIpasjieHns, HO U 3amuTon Ora-
TOIIOJTy NSl YacTHBIX Jinil. Hayka agmuHmcTpa-
TUBHOTO IIpaBa copMuUpoBaach Ha OCHOBe
TOJIMIIEVICKOTO ITpaBa, a IOJIMIEVICKOe ITPaBo
B3£U10 CBO@ HaydaJIo M3 KaMepaIbHBIX HayK - Ka-

* MannHoBCKas Bukropus Muxai’mosua, KaHAuAaT ropuanyeckmux Hayk, AOUEHT Kad)e,ﬂ,pbl TEeopuun npaBa U CpaB-

HWUTEeNbHOro npasoseaeHns MMMMO MU Poccun.
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MepaJIMCTUKN (HayKu o (prHaHCax, 3KOHOMU-
Ke, XO34VICTBe W yIpaBJIeHUY, ITOSBUBIIEVICS B
I'epmanvm B XVIII Beke).

CraHOBJ/IEHME U pa3BuTHE HAYKN
AIMVHUCTPaTMBHOTIO IIpaBa B FepMaHnM

Hayka agMuHMCTpaTUBHOTO IIpaBa SIBJIsfeT-
¢ Hamboslee MOJIOHOV M3 (DyHIaMeHTaJIbHBIX
opuanydecknx Hayk B ['epmanum. 3HaunTestnb-
HBIVI BKJIaj], B CTaHOBJIEHVIe TIOJINIIeTICKOTO Mpa-
Ba BHe) 1 HeMetikue 1opuctet V. FOctu, V1. 3on-
HeHdesp, I'. bepr u1 P. Moss. B 1765 romy mipo-
deccop Benckoro yuusepcutera Viosed don
3onnendernnc nsgan kaury «Grundsdtze der
Polizei-Handlungs und Finanzwissenschaft»,
coOcTBeHO  yueOHMK IO  KaMepaJIbHBIM
HayKaM - «OCHOBBI y4eHUs O IOJWUIUM, TOp-
ropje 1 ¢uHaHCcax». DTa KHWUTa Bblepikasa
8 m3ganu 1 ObUIa IlepeBefleHa Ha PYCCKUM
a3bIK B 1787 romy nop, HasBanueM «HauaibHble
OCHOBaHMS TONMINY, Wi OnarounHus». B
YaCTHOCTM I10 3TOMY y4eOHMKY B psfie poccuil-
CKVMX YHMBEPCUTETOB IperofaBan Kypc IIo-
ymrerickoro mpasa. Ilo MHeHMIo npodeccopa
3oHHeHeJIbca, ITpefIMeT IOINIIeVICKOVI HayKi
OrpaHMUMBAJICA yCTaHOBJIEHMEM W OXpaHOU
BHYTpeHHeV! 0e30I1aCHOCTM, Cpefy KOTOPBIX
ObUIM M MepbI, Kacaromiyecs JyXOBHOTO OJ1aro-
cocTosiHM (TIoriedeHne o0 oOpasoBaHwm, 00
VICIIpaBJIeHNV HPaBOB).

Cy1iecTBeHHO IepecMOTpesI IIpefMeT I10-
JIMIIETICKOTO ITpaBa HeMellKuil ItpaBoser], Po-
Oept dor More. B cBoert kuure «Hayxka o mo-
SN KaK y4deHue O IIPaBOBOM I'OCYAapCTBe»
(«Polizeiwissenschaft nach den Grundsitzen
des Rechtstaat»), msmannon B 1832 romy, mpo-
deccop Mornb 00BsICHIIT HEOOXOAVIMOCTD Tie-
pecMoTpa TepMMHa «IIOJIMIIeVICKOe IIpaBo» U
3aMeHbl ero TepMMHOM «aIMUHUCTpaTVBHOe
IIpaBO» B CBSA3Y C ITEPEXOIOM OT «II0JIVIIEVICKO-
ro rocygapcTBa» K «IIpaBOBOMY IOCY/IapCTBY».
Counnenne P. Mo KopeHHBIM 00pa3oM 1O-
BIVUI0O Ha pasBUTMe HayKW IIOJIMIIEVICKOTO
npasa. B Poccum counnenme P. Mot Obuto
oIy OyIMKoBaHO Ha pycckoM ssbike B 1871 romy
o7, HasBaHueM «Hayka mommium 1o Hadasam
IOPUIVYECKOro TocyapcTsa». B DHimxIone-
nmgeckoM ciioBape d.A. bpokraysa u VI.A. Ed-
poHa (1890) ObUTIO OTMeUEHO, UYTO COUYMHEHVe
P. dor Momnsa «Polizeiwissenschaft nach den
Grundsitzen des Rechtstaat» cocrasnio smoxy
B VICTOPUM ITOJIMIIEVICKOTO IIpaBa.

Baxxnyto posib B 3aBepiieHny pepopMbl Ha-
YKU TIOJIUIIEeVICKOTo IpaBa 1 Iepexojie K HayKe
aJIMMHICTPaTUBHOIO IIpaBa ChIrpajIvi HeMellKie
topuctsl JI. IItents n O. Manep. Jlopenry ¢pon
[Tevin Harwica KHUTY B 7 TOMax «YdeHue

06 ympasienun» («Die Verwaltungslehre»).
B cBoeM ceMMUTOMHOM COYMHEHUM, M3TaHHOM
B 1865-1868 romax, JI. IllTerH M3/I0XMWI OCHO-
BBl TEOPUM O TOCYapCTBEHHOM YIIpaBJIeHMUM,
ucromnb3yst TepmuH P. dpor Momst «agmuHM-
cTpatmBHOe ITpaBo». OTTO0 Marep B cBoelt pa-
Oore «Hemerkoe agMuHMCTpaTHBHOE IIPaBO»
(«Deutsches Verwaltungsrecht», 1895-96) oxon-
YaTeJIbHO OTTPaHWMYMBAET IIPaBO YIIPaBIIeHVISA
oT y4eHus: o6 ympasieHun. [To ero MHeHmIO,
IIpaBO yIIpaBJIeHVs IV, YTO OJHO M TO XKe,
IIpaBO TOCYZIaPCTBEHHOTO YIIpaBIeHs 00pasy-
eT IpefMeT HayKM aIMVHVCTPaTUBHOTO IIpa-
Ba. [Ipu sToM Mariep mompasmersier rocymap-
CTBEHHYIO JIeITeJIbHOCTD Ha 3aKOHO/IaTeIIbHY O,
yIIpaBJIeHUeCcKYIo ¥ CyeOHYI0, yTBepKaasi, 4To
rOCy/TapCTBEHHOE YIIpaBJleHVe eCTh aaMWHW-
CTpaTMBHas AeATeIbHOCTh TOCyapcTBa, OCHO-
BaHHAa4 Ha IOPVAVYECKIX HOpMaX.

CoBpeMeHHOe aIMVHWCTPATVBHOE IIPAaBO
lepMaHMM TeCcHO CBSi3aHO, MpeXIe BCEro, ¢
TIOHATVEM «ITyOJIMYHOTO yIIpaBieHus». boib-
IIVHCTBO HEMEIIKMX YYeHBIX - IIPaBOBEIOB
CUMTAIOT HEBO3MOXKHBIM BbIpakeHwe ITyOsmrd-
HOTO yIIpaB/IeHNs B OFHOV AeUHUIMI. DTO
o0BsicHAeTCSI MHOrooOpasveM BUIOB YIIpaB-
JIEHYeCKOWl JIeITeJIbHOCTM, OCYIIEeCTBIIIeMOTI
opraHaMu rocymapcTBa. TpagyIIOHHO BbIfe-
JIFOT TPYU 3HAYeHMs IOHSTVS «ITyOJIVMYHOTrO
yIIpaBJIeHVIsT»:

a) B OpraHM3aIIOHHOM CMBICIIE - 3TO CO0-
CTBEHHO CyOBbeKThI IIyO/IVIYHOTO YIIpaBJIeHVIs 11
VIX ViepapXus;

0) B MaTepMaIbHOM CMBICTIE — 3TO JIesITelTb-
HOCTb TOCYAAapCTBa IIO OCYIIECTBIIEHWIO €ro
1eJIer], 3a MCKIIOYeHeM 3aKOHOTBOpUYeCTBa ¥
CyJIOIIPOM3BOJICTBA;

B) B pOpPMaJIbHOM CMBIC]IE - 3TO BCS fesi-
TEJIBHOCTb, OCYIIeCTBJIsieMasi OpraHaMy IIy-
OvaHOrO yIIpaBiieHNs, He3aBUCUMO OT TOTO,
ABJIAETCS IV OHa yIIpaBJIeHVeM B MaTepuaslb-
HOM CMBICTIE.

B cBsA3M ¢ BBIIIEN3I0KEHHBIMY TIOIXOAAMI
of, MyO/IMYHEIM yIIpaBjieHVeM B [epmaHVm
IIOHMMAeTCsl JIeATEeIbHOCTh II0 BBIIIOTHEHNIO
3a/1a4, CBsI3aHHBIX C OpraHM3allvieVl yIpasiie-
HIS OOIIeCTBOM U €ro WieHaMU uepe3 CIIery-
aJIbHO YIIOJTHOMOUYEHHBIX I 3TOrO OpraHoB
VI VIX JOJTDKHOCTHBIX JIVIII, HOCUTeJIeV aaMUHN-
CTpaTMBHOV BJIacTi. B KauecTBe HOCWTETIS afi-
MVHVCTPaTVBHOV BJIaCTM PacCMaTPUBAIOTCS
BCe OpraHM3aluyl, B [IESTEeIbHOCTV KOTOPBIX
IIPSIMO IV KOCBEHHO Y4acCTBYeT TOCyIapCTBO.
Hocwrersimy amMyHUCTpaTVBHOV BJIACTH, IIpe-
JKIe BCero, SIBJISIOTCS OpraHbl TOCyIapCTBEHHOV
BJIACTVI; MyHWIIVITaJIbHEIE OPTaHBl VI OOIIVHEL
I0pVIMYecKyie JIMIia Iy OIMYHOTO MpaBa, 3a VC-
KIIIOYeHVeM TeX, KOTopble paboTaioT B cdepe
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O0IIleCTBEHHO [1esITeJIbHOCTY; IOpUINYecKye
JIMIla YacTHOTIO ITpaBa, YYacTHMKaMM KOTOPBIX
SBJISIIOTCS OTHO VIV HECKOJIBKO FOPUAMYECcKIX
7M1 TyOJIMYHOrO IpaBa, a TakKXke Te, KOTO-
pBle SBJISIOTCS HOCUTEIISIMM TOCY/IapCTBeHHO-
BJIACTHBIX TIOJITHOMOYMVI B TOM CJIy4dae, eCiIv 3TU
IIOJTHOMOUMS VIM TlepeJlaloTcs B IOpsIKe Jierle-
TVIPOBaHMSL.

Admunucmpamubroe npabo I'epmanuu sBiIS-
€TCsl CaMOCTOATEIIbHOVI OTPaCiIbIO Iy OIMYHOIO
IIpaBa ¥ IIPe/ICTaBIIIeT CODOVI COBOKYIIHOCTB
IIpaBOBBIX HOPM, peryaupymommx cdepy my-
OmuaHoro ympasieHus. Hemerkoe amvuzuM-
CTpaTUBHOE IPaBO COCTOUT W3 ITPaBOBBIX HOPM,
Perympyomyx CUcCTeMy OpraHOB ITyOJIMuHOM
aJIMVMHVCTpaINN, VX aJIMAHVICTPaTUBHYIO Jles-
TeJIbHOCTB ¥ aIMMHVCTPaTUBHBIN ITPOIIecc.

[ybauunas admunucmpayus B OPT cocro-
UT 13 aJIMMHVCTPAINL [IATU ypOBHell - defie-
PaJIbHOV @ MMHUCTpaLUY, aJMUHVUCTPalUN
3eMeJlb, aAMUHUCTpaIU OKPYIOB, aIMUHU-
CTpaLMy PavioOHOB VI aIMVHVICTPAII OOIIH.
B cucremy denepasbHbIX OpraHoB Iy O/IMUHOM
agMUHUCTpannmn (derepaabHON aMUHUCTPa-
1) Bxopst: Pedepasvrioe [pabumeavcmbo, de-
JepajbHble MUHUCTEpPCTBa U (peflepaibHble
BeromctBa. ComnacHo cr. 62 OcHOBHOrO 3a-
koHa DPI' @epepanbroe IIpasurenscro (die
Bundesregierung) cocrout m3 ®epnepanabHOro
Kanipiepa n dpenepanpabix MuHMCTpOB. Defie-
pasibHbI Kaniyiep nsbupaercs @efepaibHbIM
[Taprnamentrom (Bynmecrarom) mo mpeioxe-
o Pepepanbroro IIpesupenTta. Penepais-
Hble MVHVCTPbI Ha3Ha4aroTCsd 1 0OCBOOOXKIAIOT-
4 ot noypkHocT MenteparibHbM [TpesumenTom
o mpeyioxenuio MenepaipHoro Kanipiepa.

Qenepapubn  Kaniplep  ompepnessier
OCHOBHBbIe HallpaBjIeHVs OJIUTUKM U HeceT 3a
3TO OTBETCTBEHHOCTb. B mpeenax aTmx ocHOB-
HBIX HaIpaBIeHNil KaXOIbell dQeepaIbHbI
MUHUCTP CaMOCTOSATEJIbHO ¥ IIOf, CBOIO OT-
BeTCTBEHHOCTh BeJleT Jiesla ero oTrpacim. [lpm
pacxoXxIeHn MHeHUin derepabHbIX MUHU-
CTpoB pelleHne mnpuHuMaeT @PefepanbHoe
ITpasurenbcrBo. Pepeparbublil Kaniplep u
denepasibHBle MUHVCTPBI He MOI'YT 3aHMMaThb
KaKylo-IM00 WMHyIO OIUIauMBaeMylo JIOJDK-
HOCTb, OCYIIIECTBJISITh MPeIIPUHVIMATEIbCKYTO
00 MpodecCHOHAIBHYIO AeATeIbHOCTD VIV
BXOIUTH B COCTaB PYKOBOJICTBA, a Oe3 coryacus
ByHpecrara - v B cocTaB HaOJIFO[aTeIIBHOTO CO-
BeTa ITpeIIpUsTIS, VIMEIOIIero 1e/Iblo M3BIIe-
yeHvie IPVOBUINL.

Munucmepcméa (die Ministerium) B I'ep-
MaHUM CO3/Jal0TCd Ha efepabHOM ypOBHe
" ypOBHe 3eMeJIb 110 OTpacIeBOMY HPVHIINILY.
B nacrosimee Bpemst B I'epmaHum cosaHbl U
(pYHKIIMOHMPYIOT YeThIpHA/I11aTh MMHVCTEPCTB

denepasibHOrO ypoBHs: MUHMCTEPCTBO WMHO-
cTpaHHBIX Jier1; DefrepajibHOe MMHUCTEPCTBO
BHYTpeHHUX Jle; DeftepajibHOe MYMHIUCTEPCTBO
foctrmyv; PeepaibHOe MVUHWCTEPCTBO 000-
ponbl; DentepajibHOe MMHUCTEPCTBO (PUHAH-
coB; DentepajibHOe MUHUCTEPCTBO 3KOHOMUKMU
n sHepretvky; PerepabHOe MUHUCTEPCTBO
5KOHOMMYECKOTO COTPYIHUYeCTBa U pa3BUTHS;
DenrepajibHOe MUHMCTEPCTBO ITPOIOBOJILCTBS,
CeJIbCKOTO XO3SVICTBA M 3alllUTHL IIpaB IIOTpe-
Ouresner;; PefepaibHOE MVHVICTEPCTBO OXpa-
HBI OKpY>KaIoIleyl Cpeflbl, OXpaHbl IPUPOBI,
CTpOUTeJIbCTBA U silepHOV OesonacHocTy; De-
AepajbHOe MUHUCTePCTBO TpaHCIIopTa U -
poBovt MHPPacTpyKTy pbl; PeftepaibHOe MUHN-
CTepPCTBO TPy/ia M COIMaIbHBIX BOIIpocos; De-
JepajibHOe MMHUCTEPCTBO 3[IpaBOOXpaHeHVs;
DenepastbHOE MIHICTEPCTBO OOpa3oBaHMS ¥
HayuHBIX Mccieoannyy; PerepaibHOe MUHU-
CTepPCTBO M0 JlejlaM CeMbH, MOXWIbIX IpaXiaH,
JKEHIIVIH V1 MOJIOJIEXM.

DeniepasibHble MWHWICTEPCTBA  ABJISIOTCS
nyormaabMn yupexaeHmsmmu (die Behorde)
BBICIIIETO 3BeHa. B cTpykTypy demepasibHbIX
MUHICTEPCTB BXOJIAT: @) IJIaBHbIe yIIpaBJIeHs
1 OTZeTIBI, 0) KoJUTervasibHble (CoBellaTeIbHbIe
U KOHCYJIbTaTMBHbBIE) OpraHbl, B) ceKpeTapuaT
U Apyrvie BCIIOMOTaTeIbHbIe IofpasiiesieHus.
PykoBouT fesTeIbHOCTBIO defiepalbHOTO MU-
HUCTepcTBa peiepaIbHbIV MUHVCTP, KOTOPBIV
HasHavaetcss PenepasibHbIM [TpesugenTom 1o
npemioxenno PeneparibHoro Kanipiepa. Bee
denepasibHble MMHWUCTPBI HeCyT OTBETCTBEH-
HocTb nepert DenrepaibHbiM KaHipiepom.

B cucremy denepanbHOn agMuHMCTpaLm
B OPI' Hapsny ¢ dpenepabHBIMY MVUHWUCTEp-
CTBaMW BXOJIAT U pefiepasibHble BefjoMcTBa (die
Abteilungen). B Hacrosiiee Bpemsi B 'epmanum
JeVICTBYIOT Takue defepajibHble BeOMCTBa,
Kak: BemomcrBo ®@epepasibHoro Kanipiepa
IF'epmannu, @enepasibHOe  agMMHUCTPATVIB-
Hoe BeToMcTBO, PeepasibHOE BEJOMCTBO IIO
AelaM MUTpauuu U OeXeHIIeB ¥ HEKOTOpble
Aapyrvie BefloMcTBa. Kpome Toro, K opraHam
denepanpHon agMmyHUCTpany B 'epmanun
OTHOCSATCSL (hedepasbHble YNOAHOMOUEHHbIE, TIOM-
YMHEeHHBIe BBICIIEeMY deepaibHOMY ITyOsmimd-
HOMy yupexzeHuto. Tak, Harrpumep, J1€VICTBY-
10T YniortHoMoueHHBII DenepasibHoro IIpasu-
TeJIbCTBA TI0 JIeJIaM MUTpariny, OeXXeHIIeB v VH-
Terpanuy, YmnosaHomoueHHbII PemgepasbHOIO
[TpaBuTesibcTBa 1O BOIIpOCaM IlepecesieHIleB 1
HallMIOHAJIbHBIX MEHBIIIVHCTB.

Kypc agmuHMCcTpaTMBHOrO IpaBa M3yd4a-
ercs B HeMeIKMX yHMBepcuTeTax. AAMUHN-
cTpaTuBHOe IlpaBo ['epMaHmMM Kak ydeOHad
avcayruivHa coctout m3 Obujent u Ocobentol
uacmerl. B OOIIyto yacTh amMUHUCTPATVBHOTO
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IIpaBa BXOJST TaKue BOIIPOCHI, Kak: ITOHsSTHe
IyOJIMYHOTO yIIpaB/IeHNs], ero Le W BUIBL
cosfiaHue, CTPyKTypa, PYHKIIMM, OpraHu3ans
JeATeIbHOCTY aMVHVUCTPATUBHBIX OPraHOB 1
yUpeXxJIeHNIT; afMUHUCTPaTUBHOe HOPMOTBOP-
4ecTBO; aJ]MUHICTPATVUBHbIE aKThI ¥ VX VCIIOJI-
HeHNe; af]MVHVCTPaTUBHO-IIPaBOBOVI JI0TOBOP;
aJIMMHIUCTpaTUBHbBIE IPOLeAYypPhl;, agMUHU-
CTpaTUBHOe CYOIIPOM3BOICTBO; KOHTPOJIb 3a
[eATeTTbHOCTBIO ITyOIMYHOV afMUHVCTPALIVIVAL
Hexoroprle HemellKie ITpaBOBe[Ibl CUUTAIOT,
yTo B OB111yI0 YacTh a]MUHUCTPATUBHOTO Mpa-
Ba CJleflyeT TakKe OTHeCTU ITpaBo ITyOJIMUHBIX
semlent (das Recht der offentlicher Sachen) n
ITpaBo ITy OJIMYHO-IIPaBOBOTO BO3MeEIIIeH Bpe-
na (das Recht auf offentliche Rechtsschutz).

OcobeHHasi 9acTb aJMMHUCTPATUBHOIO
IIpaBa OXBaTbIBaeT MHOTOUVCIIEHHBIE OTZHeITb-
HBle oOJacTy MyOIMYHOTrO yIpaBieHWs, W3
KOTOPBIX CaMble BaXKHbIE: IPaBO UMHOBHVIKOB
(cimyxebHoe TmpaBo), MOJIMIIEVICKOe IIpaBo U
IIpaBoO ODIIeCTBEHHOrO IIOps/iKa, 3KOJIornye-
CKOe IIpaBo, CTPOUTEeJIbHOe IIpaBo, IIpaBoO JI0-
por 1 ABVDKeHMs, IIpaBo OOIIMH, a Takke Haslo-
roBoOe 1 COoIMaIbHOe IIPaBo.

B Hemeriko1 IopuIUecKon JOKTPUHE BbI-
HEJISIOT CJIeYIONIYIO KAACCUDUKAYUIO UCTIOUHU-
k06 admunucmpamubHozo npaba:

1. HOpPMBI MeXTyHapOIHOIO IpaBa;

2. KOHBeHIIVIOHHBIe HOpMBI EBpomericko-
IO COI03a;

3. denepasibHOe 3aKOHOIATEIbCTBO;

4. 3eMesIbHOE 3aKOHO/IATEJILCTBO;

5. IIpaBOBBIE HOPMBI, IPVHIMaeMBble VHBI-
MVI OpraHaMV Iy OJITYHOTO YIIpaBJIeHVIs.

Hopmur mexdynapooroeo npaba. Cratbst 25
Ocnosroro 3akona ®PI' 3akperuiser ImoJo-
JKeHre O TOM, YTO OOIIernpr3HaHHble HOPMBI
Me>XX/TyHapOJIHOTO ITpaBa SIBJISIOTCS COCTaBHOM
yacTbio ITpaBa Penepari. OHM MMeIOT IIpUO-
pUTeTHOe 3HaueHMe Iepe] 3aKOHaMI ¥ Hello-
CPeJICTBeHHO MOPOXIAIOT ITpaBa M 00s3aHHO-
ctu i rpaxiaH Oeneparyn.

Cpeny WMCTOUYHMKOB aJIMUHWCTPATUBHO-
ro rpasa I'epMaHuy HemasloBakHOe 3HaueHMe
VIMEIOT aKThbl, IIpUHSTEIe opraHamu EBpomert-
ckoro Coro03a, - perslaMeHThbl, IMPeKTUBEL 1 pe-
mreamns EC. Pernmamentsl EC - akTer EC, mMero-
Iyie o0IIMVI XapaKTep, 00s3aTesIbHble IS VIC-
MIOJTHEHWS B IIOJTHOM O0beMe 11 IIpUMeHsieMble
rocyfgapcrBamu-ydactHukamu EC  Hemocper-
crBeHHoO. PerntamenTsl EC mMeroT npsimoe gent-
CTBUe Ha TeppUTOPUN TOCY/IapCTB-y4aCTHIKOB
EC. [TupexTuBa, KaK ¥ perjiaMeHT, HOCUT 00si-
3aTeJIbHBIVI XapaKTep B OTHOILIEHWM Tocyjap-
CTBa, K KOTOpOMy OHa obOparreHa. IupeKTvBa
IIpelocTaBIgeT BO3MOXKHOCTb IOCyJlapCTBY ca-
MOCTOSITEJIBHO OIIpefieNisiTh (POPMBI ¥ METOMBI

JOCTVDKeHMs IIOCTaBJIeHHBIX B HeVl pe3yJibTa-
TOB. JIMpeKTUBBl aKTMBHO VCIOJIb3YIOTCH KaK
VIHCTPYMEHT TapMOHM3aly Hal[MIOHaJIbHOI'O
3aKOHOJIaTeJIbCTBA  T'OCY/IapCTB-y4aCTHUKOB
EC, B yacTHOCTM B O0GsacTM agMVUHWUCTPATUB-
Horo npasa. Pemenus Cosera n Komumccnm EC
HOCST MHAVBUIyaIbHBI XapakTep. OHU 4B-
JISIOTCS 00s13aTeIbHBIMM BO BCEX CBOMIX YaCTSIX
IUIA TeX CyObeKTOB, KOTOPhIM OHM ajjpecoBa-
HeL. [Tpyn aTOM cyOBeKTaMy MCIIOITHEHWS MOTY'T
ObITh Kak rocymapcrBa-yuacTHuKM EC, Tak u
OT/Ie/IbHbIe TOCy/TapCTBeHHbIe 11 YacTHbIe Opra-
HM3alUY WIN OIlpesieJieHHble KaTeropum JInil,
HaxOISAIIVecs 1101 FOPVCIVKIIeV FocyapcTBa-
yuactHMKa EC.

OrpomHyI0 pojib B CHUCTeMe VICTOUYHUKOB
HEeMeIIKOI0 aIMMHICTPaTVBHOIO IpaBa WUrpa-
IOT MeXIyHapOIHBIe JIOTOBOPH, 3aK/II0UeHHbIe
mexy PenepatusHon PecrryOmmxont I'epma-
Hym (PPI) n T'epmanckon [Jemokpatiaecko
Pecrry6mmxont (IIP) - Jorosop «O0 s3KxoHOMM-
YeCcKOM, BaJIFOTHOM U colmaibHOM corose DPI' n
I'IP» ot 18mast 1990 roma n [Jorosop «O06 O0b-
enuHeHmn» ot 31 asrycra 1990 roga (Vertrag
zwischen der Bundesrepublik Deutschland und
der Deutschen Demokratischen Republik tiber
die Herstellung der Einheit Deutschlands). B co-
OTBETCTBUV C [TePBbIM JIOTOBOPOM BCe 3aKOHOIa-
TestbcTBO 1P B 9KOHOMMYECKOV, BaJTFOTHOW U
COIMaJIbHOVI cpepax IIOITHOCTBIO OTMEHSIIOCH,
a ycTaHaBJIMBaJIOCh [IeVICTBYIe SKOHOMIYECKOTro,
BaJIIOTHOTO ¥ COIMaJIbHOIO 3aKOHOJaTesIbCTBa
@PI' Ha Teppuropun Ovisment IJIP. CoracHo
BTOPOMY IIOTOBOPY Ha TeppuTOpWUM OBIBIIEVI
I'TIP GbuTO TIOCTIEIOBATEIBHO PACIIPOCTPAHEHO
JeVICTBIe Bcero 3akoHoparebeTBa POPT.

OCHOBHBIM MICTOYHVMKOM aJIMMHUCTPaTUB-
Horo 1paBa B ['epMaHMyM SBIIAIOTCS 3aKOHOfIA-
TeJIbHBble U JIpyTVie HOpMaTUBHBIE ITpaBOBbIe
aKkTBI, IpUMeHseMble B cdepe opraHm3alnm
U JIeSTeJIbHOCTM IyOIMYHON  afMMHUCTpa-
. Ocoboe MecTo B [IEVICTBYIOIIEM 3aKOHO-
naternibcTBe I'epmanum 3anmmaer OcHobHoil 3a-
kon @PI" 1949 ropa (das Grundgesetz fiir die
Bundesrepublik Deutschland, GG).

Mnorue nonoxenuss OCHOBHOTO 3aKoOHa
IIpsIMO VIV KOCBEHHO YCTaHaB/IMBaIOT IIPUH-
LWIIBl  agMMHUCTpaTUBHOrO mpasa. K 31w
IIPMHIINAIIAM OTHOCATCS: ITPYHITNII 3aKOHHOCTW;
IIPVHIINII BEPXOBEHCTBA 3aKOHa; IIPVHIINII CBS-
3aHHOCTV VCIIOJIHUTEIbHOV BJIaCTV 3aKOHOM U
IIpaBOM; IIPMHIINII IPUOpUTeTa peepaIbHOIo
IIpaBa HaJl, IIpaBOM 3eMeJIb; IIPYHIINII CaMOCTO-
ATeJIbHOCTY 3eMeJIb B VICIIOJIHeHUM dejiepaiib-
HBIX 3aKOHOB; IIPVHIIVII CO3[aHMs CyHeOHBIX
OpraHoOB /I OTIIpaBJIeHNs IpaBoCyus B 00-
JacTV OOIIeVI, aIMVHVICTPaTVBHOV, TPYHAOBOV
U coIMaJIbHOV focTuivn. B HayuHOM 1 yueb-
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HOVI JIUTepaType I10 aiMVHUCTPATUBHOMY IIpa-
BY BbIJIEJIIOT 11 HEKOTOpPbIe IpyTHe IIPUHIINIIBI
aIMVHVCTPaTVBHOTO IIpaBa, KOTOpble ObUIM
cdopmyimposansl  DefrepasibHBIM  KOHCTUTY-
LIMOHHBIM cyAoM ['epmanum mpu paccmoTpe-
HUM [ieJl O HapylleHUM KOHCTUTYIMOHHBIX
IIpaB 1 cBOOO/, T'pak/1aH OpraHaMMy ITy OJIMIHOM
BJIACTIA

Coryacho c1. 20 OcHoBHOTO 3aK0Ha 'epma-
HUS BJIeTCd JeMOKpaTUYecKM ¥ CoIvallb-
HBIM (peflepaTHBHBIM rocygapcTBoM. [leMokpa-
TUYECKUIT XapaKTep 1yomano siiact B OPT
obecrieueH, HaIlpuMep, IOJIOKeHWeM ab3aria
4 ct. 10 OcHOBHOrO 3aKOHa, KOTOpOe IJIaCUT:
«Ecim mpaBa  Kakoro-m0o jmija HapyIleHbl
IyOJIMYHOM BJIACTBIO, €My IIPeIOCTaBIIgeTCs
BO3MOXKHOCTh OOpaTUTBCS B CY/I».

Dedepanvtoe 3axornodamesscmbo. B cucremy
denepasibHOroO aIMMHNUCTPATUBHOIO 3aKOHO-
HaTesibcTBa I'epMaHMM cilefyeT OTHeCTH 3a-
KOHBI ¥ VIHble HOPMaTVBHbBIE ITPaBOBbIe aKThI
Qepepanni, KOTOpble MPUHSATHI COOCTBEHHO
110 BoIIpocaM Iy 0 myHoro yirpasiienus. Cpenmn
3TUX aKTOB MOXXKHO Ha3BaTb!

- 3akon ®PI' 0 mpaBOBOM CTaTyce dJle-
HoB DenepaybHoro Ilpasurenscrea 1971 roma
(das Gesetz tiber die Rechtsverhdltnisse der
Mitglieder der Bundesregierung, BMinG);

- 3akon @PT' 0 mpaBoOBOM cTaTyce 4jIeHOB
ITpasurenbcrsa 3emym 2000 roga B pemaxim
2014ropa(dasGesetziiberdieRechtsverhiltnisse
der Mitglieder der Landesregierung);

- 3akon @PI' o denepalbHBIX YMHOB-
Hukax 2009 roga B pemakumm 2015 roma (das
Bundesbeamtengesetz, BBG);

- 3akoH ®OPI' 00 aIMMHVCTPATUBHO IIPO-
tenype 1976 roga B pemaxim 2015 roga (das
Verwaltungsverfahrengesetz, VwV{G);

- Tlomoxenme 00 aIMMHUCTPATVBHBIX
cymax 1960 roma B pemaximm 2015 roga (die
Verwaltungsgerichtsordnung, VwGO). Ilojo-
KeHMe 00 aJMMHMCTPaTMBHBIX CyJlax VMeeT
CWIy 3aKOHa, IT09TOMY B IOPVINYECcKOVl JInTe-
partype oH HasbiBaeTcs 3akoHoM DPI" 00 ammm-
HVCTPaTUBHBIX Cy/Iax;

- 3axon OPT o mmuensuposanmm 1998 roga
B pepakiun 2015 roga (das Gaststdttengesetz,
GastG);

- Ilonoxenne o Hasorax 1976 roma B pe-
naxumm 2015 roga (die Abgabenordnung, AO).
I[TonoxeHne o HajIorax MMeeT CWTy 3aKOHa, I10-
3TOMY B IOPWIMYECKON JIUTepaType He peiKo
nepesonuTcsa kKak Haytorosem kogexe OPT;

" MHOTMe ipyTue defiepabHble 3aKOHBL

3akon ®PI' 00 agMUHUCTPATMBHBIX CY-
Jax peryaupyeT Bce BOIPOCHl OpraHM3alum 1
pYHKIIMOHMpPOBaHMA OPraHOB aJMMHIUCTpPa-
TUBHOV IOCTUIIMM OOIIel KoMIleTeHInN. 3a-

KOH 00 aIMMHWCTPaTVBHBIX CYy/Iax COCTOUT W3
JBYX OCHOBHBIX YacTeil: TlepBas YacThb IIOCBS-
IIleHa BOIIpOcaM CyJI0yCTPOVICTBa aIMUHVCTpa-
TUBHBIX CyJIOB O0IIerl KOMITETEeHIINY, a BTopasi
9acTh HEIOCPEeICTBEHHO IIPOlleccy B aaMWUHN-
CTPaTMBHBIX CyAax oOIIelt KoMIeTeHIVW. B
T'epMaHMM TakKe CO3/IaHBI ¥ (PYHKIIMOHUPYIOT
OpTraHbl aJIMIHICTPATUBHOV IOCTVIIVIV CIIeII-
asTbHOV KoMIeTeHIVM. K 3TvM yuapexmeHnsmM
OTHOCAT (PVIHAHCOBBIE U COIMaIbHBIE CYIbL. 3a-
koH ®PPT o punancoBrIX cynax 1965 roga B pe-
naxuym 2015 roga (die Finanzgerichtsordnung,
FGO), nonHocThIO periiaMeHTUpyeT fedTellb-
HOCTb (PVIHAHCOBBIX CYHOB, (POpMIpOBaHIE U
POCIIyCK, M3MeHeHWe IOCYIHOCT CYIOB IO
CyZneOHBIM OKpyTraM, OIpemessieT MPVHIIVIIBI
niepefiauv fejia Cyjbe I eIVHOINMYHOIO pac-
CMOTpeHNs], IOPSIOK BeldeHVs IPOV3BOMCTBA
U JIpyIVie acIeKThl HesTeSIbHOCTV (VHAHCO-
BBIX CYZIOB. [leSTeIbHOCTh COLMAIbHBIX CYHOB
Oasupyercs Ha 3akoHe PPl o commanbHBIX
cynmax 1953 roga B pemaxiym 2016 roga (das
Sozialgerichtsgesetz, SGG). [laHHbII 3aKOH
TaKKe OIpefiesiseT IpaBila PacCMOTPEHVIS
7171 COLVIIbHBIMY CyIaMIA

[TpaBoBBIe OCHOBBI [I€STEIBHOCTM Opra-
HOB aJMVHVCTpPATMBHOW focTuimm B ['epma-
HUM YCTaHOBJIEHBI OOIIVMM HeMeIKVUM IIpo-
IlecCyaJIbHBIM  3aKOHOJATeIbCTBOM: 3aKOHOM
@OPT' o cypoycrpovicte 1877 roga B pegakummi
2016 ropa (das Gerichtsverfahrengesetz) n 3a-
xoHoM @DPI' 00 ocyImecTsIeHUN CYAOIPOU3-
BozicTBa 1969 roma B pemakuym 2016 roma (das
Rechtspflegergesetz).

B cucTeMy MICTOUHMKOB  IMUHUCTPATHUBHO-
ro mpasa ['epMaHVV BK/TIOUAIOT He TOJIBKO COO-
CTBEHHO a/IMMHICTPATVBHbBIE 3aKOHBI, COCTOS-
e VICKTIOUUTENIFHO W3 aJMUHUCTPATVBHO-
IIPaBOBBIX HOPM, HO ¥ [pyI¥e 3aKOHBI, Ha
o0s3aTellbHOE IIpVIMEHeHMe KOTOPBIX YKas3bl-
BaeTcss B aIMMHVCTPaTVMBHBIX 3aKOHax. Tak,
VICTOYHVKAMM HEeMEIIKOTO  aJIMMHICTPaTUB-
HOTO IIpaBa ABJIAIOTCS ['pakIaHCKMI KOmeKc
OPI' 1896 roma B pemakuym 2014 roma (das
Btirgerliches Gesetzbuch, BGB) u I'paxxmancko-
nponeccyasbHb Kopeke OPI' 1877 roma B pe-
nakiym 2016 roma (die Zivilproze ordnung,
ZP0O). CornacHo naparpady 62 3akona OPI
00 aZIMIMHUCTPATUBHBIX CyJaX BOIIPOCHI OIIpe-
felleHNs 1eecIioCOOHOCTY B aIMMHIUCTPATUB-
HOM CyJIOIIPOM3BOJICTBE OIIPEIeIAIOTCS B CO-
OTBETCTBUN C MOJIOKEHVSIMU ['pakIaHCKOTro u
I'paxmaHcko-TIporeccyanbHOro Kogekcos OPT.

K cncreme MCTOUHMKOB agMVHVICTpPATVB-
Horo IipaBa ['epMaHMM OTHOCSTCS TaKKe MHO-
TOUlC/IeHHBIe IIOfI3aKOHHBIE HOPMaTVIBHEIE
IIPaBOBBIE aKTBI, PETYIMPYIOIIyie OTHOIIEHVIS
B cdpepe myOIMYHOTO yIipasiieHMs — akThl De-
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nepaibHoro IIpesunenta, PenepanpHoro Kau-
1yIepa, emepasibHBIX IIyOIMUIHBIX yUpexmie-
HUTL

3emenvroe  3axoHooamesscmbo.  ApMUHN-
CTpaTMBHOe 3aKOHOJaTeJIbCTBO TakKXe ycCTa-
HOBJIHO U Ha YpOBHe 3eMesb. Tak, cospa-
HUe aJMVHWUCTPaTUMBHBIX Cy/I0B B bapjene-
BroprembGepre, baBapuu, Beprue, bpanmen-
Oypre, bpemene, 'amOypre m mpyrux cyOb-
exTax efepanyuy IIPeAyCMOTPEHO 3aKOHa-
mu semernb (das Gesetz zur Ausfuehrungder
Verwaltungsgerichtsordnung).

Bcnomoeamenvrvie ucmounuku npaba. B ne-
MeIIKOVl IOpUINYEecKOVl JMTepaType BemdyTcs
CIIOPBI O MecTe Cy/IeOHOVI MPaKTVIKM B CHCTEME
VICTOYHMKOB IIpaBa. bosibIag yacTb HeMeIKmx
ITpaBOBe/IOB CUMTAeT, YTO pelleHus CyJI0B He
ABJISIIOTCS VICTOYHMKaMM ITpaBa. B To ke Bpems
OT/Ie/IbHbIe HeMellK/ie IpaBoBeIbl He OTPUIIAIOT
IIPOKOVI BO3MOKHOCTV BOCIIOJTHEHMs OpraHa-
MM Cy1eOHOVI BJIacTV 3aKOHOJIaTeIbHBIX ITpo0e-
noB. CyneOHBble pellleHMs BBICIIVIX CyHeOHBIX
vHCTaHIVY B ['epMaHmm myOmKyoTcs B cOop-
HIKax cyZeOHoM mpakTvKy. OCHOBHBIMY VM3/1a-
HISIMMU SIBJISIIOTCS cOOpaHms pertervvi Korern-
TYLIMIOHHOT'O CyJla ¥ BBICIINX oeflepaIbHBIX CY-
JI0B, BXOZAIIIVIX BCVCTEMY OpraHOB aiMUHNCTPa-
TUBHOM tocTuiy - PefepaIbHOrO agMUHN-
crpaTuBHOroO cya (Bundesverwaltungsgericht,
BVerwG), ®enepanpHoro rHaHCOBOrO cya
(Bundesfinanzhof, BFH), ®enepasbHoro corm-
asibHOTO cyfa (Bundessozialgericht, BSG).

Ocoboe MecTO B CrCTeMe VICTOUHMKOB ajl-
MUHUCTpaTUBHOIO ITpaBa I'epManum 3aHMMaeT
opuayeckas JoKTpuHa. Hayunble mcciemno-
BaHMS B 00JIaCTVI agMVHWCTPATVBHOIO IIpaBa
nposofsaTcs: B ['epmanuy ry1aBHBIM 00pa3oM Ha
Iopuanydecknx ¢akyJibTeTax BedylInx Hemell-
KX YHUBEpCUTeTOB - BepimHckoro yHusep-
cureta uM. I'ymOomnbara, bonHckoro yHuBep-
cureta, I'efiaenbbeprckoro yHuBepcuTera VM.
Pynpexra n Kapia, MIoHXeHCKOro yHuBep-
cutera Jlrogsura-Makcumwiiana, YHuBepcu-
teta Kapra D6epxapma (TrooOuHreHckoro yHm-
BepcuTeTa) U JApyrux. OCHOBHBIE ITOJIOXKEHNS
TeOpUM aJIMAHVCTPATUBHOIO ITpaBa U3J10KeHbI
B y4yeOHMKaX IO aIMMHUCTPAaTUBHOMY IIPaBy
1mpodeccopoB Ha3BaHHBIX YHUBEPCUTETOB.

PeSyanaTBI nucciaea0oBaHUA

Hemerikasg Hayka aJMMHWUCTPaTHMBHOIO
IIpaBa sBJIgeTcsl Hamboslee MOJIOIOV 13 dyH-
JaMeHTaJIbHBIX IOPUANYecKX HayK B CTpaHax
3anagaon Espomnel. Ilpomnecc ee 3apoxueHns B
l'epmanum npyxopmcs Ha xkorHel XVIII Bexa -
Hauasio XIX Beka. Hemenikag nayka agmuHu-
CTpaTUBHOTO IIpaBa ¢popMupoBasach Ha OCHO-

Be ITOJIUIIEVICKOTO IIpaBa, KOTOPOe B3sJIO CBOE
HavajIo 13 KaMepaiMCTUKU — HayK O JpuHan-
cax, 9KOHOMMKE, XO3SVICTBE VI YIIPABIIEHWIA.

Hemenxas Hayka aJIMMHUCTPaTMBHOIO
mpaBa BbIpaOoTasia COOCTBEHHBIVI, CaMOCTOSI-
TEJIbHBIV, He3aBVUCUMBI OT 3aKOHOIATe Ib-
CTBa IIOHATWUWHBIN amllapaT. B coBpeMeHHOM
aIMVIHMCTPATUBHO-IIPABOBOVI JIUTEPaType 1101,
AIMVHVICTPATUBHBIM IIPABOM ITOHMMAETCs Ca-
MOCTOSTeJIbHAsI OTpPaciib ny6nv1quro opaBa,
KOTOpasl IpeicTaBiIsieT coOovt COBOKYITHOCTh
IPaBOBBIX HOPM, PEryJIMpyOIINX ccpepy my-
OyruHOTO ympasiieHnsd. Hemenkoe apgmuHm-
CTpaTMBHOE IIPaBO COCTOWT W3 IIPABOBBIX HOPM,
perypyommx:

BO-TIEPBBIX, CUCTEMY OPTaHOB ny6m/1qur71
AIMUHVICTPALIVIN,

BO-BTOPBIX, aAMVIHVCTPATUBHYIO [IeATesIb-
HOCTb YKa3aHHbBIX OPraHOB

¥, B-TPeThbMX, AAMUHVCTPATUBHBIN IIPO-
11ecc.

B Hemeriko Iopumyeckont JOKTpUHe pe-
IIeHa IpoOsieMa  KIaccuUKaLUM UCTOYHY-
KOB aJIMMHVCTPATUBHOIO IpaBa. B cucremy
VICTOYHMKOB HEMEIIKOTO aIMVHUCTPATMBHOIO
IpaBa BXOJISIT:

1. HOpPMBI MeXTyHapOIHOIO IIpaBa;

2. KOHBEeHIIMOHHble HOpMbI EBporiericko-
IO COI033;

3. denepasbHOE 3aKOHOATEIILCTBO;

4. 3emeJIbHOE 3aKOHOIATEILCTBO;

5. IpaBOBble HOPMBL, IIPVIHVIMaeMble VHbI-
MU OpraHamMu ny6m/1quro yIIpaBjIeHVIs.

3axk/IroueHme

B 3aBepiienme xoTesiock Obl OTMETUTD, UTO
Oonee cra yter Hasam B Poccum oTedecTBeH-
Has HayKa IIOJIMIIEeVICKOro (afMMHUCTpaTVB-
HOTO) ITpaBa 3apoXkJajlach Ha OCHOBe U TIOf,
HeIIOCPe/ICTBEHHBIM  BJIVIIHMEM  HeMeIKOu
aIMVHVCTPaTUBHO-IIPaBOBOV MbIc. OmHaKo
Ha CETOAHSIITHUN I€Hb COBpeMeHHasl POCCU-
CKasl HayKa aJMMUHVCTPaTUBHOIO IIpaBa pasBii-
BaeTCs aBTOHOMHO V1 He IIOABeP KeHa BIIVISTHIIIO
HeMeILIKOVI aJMVHVCTPaTMBHO-IIPaBOBON Hay-
K1. DTO B HBIHEIIHMX YCJIIOBMSX IJI00aIM3amm
7 5KOHOMMUYECKOVI VIHTeIpaLyii SBJISI€TCS He-
npaswIbHBIM. Hemenkuit ombIT B cdepe mpa-
BOBOTO PeryMpoBaHNs aaMVHVCTPaTVIBHO
[OesaTeJIbHOCTM  3acIyXXMBaeT CaMOro BHMMa-
TEJIbHOTO M3YUYeHMs M YacTUMYHO MOXeT OBbITh
VICIIOJIB30BaH B 3aKOHOMATe/IbcTBe Poccuiickon
®epepanyn. Hanpumep, Ha OcHOBe HeMelKo-
ro ydeHus o cyObeKTax aJMVUHWICTPaTHUBHOM
BJIACTH, Cpe[iyi KOTOPBIX OT/IEJIbHO BbIIeJIeHbI
I0pVIMYecKyie JIVIa Iy O/IMIHOTO IIpaBa, MOX-
HO pa3paboTaTh aMVHMUCTPATUBHO-IIPaBOBOV
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OCOBEHHOCTU PA3BUTUA HAYKWU AOMWHWUCTPATWUBHOIO TMPABA B TEPMAHWM

VIHCTUTYT TyOJIVUHBIX OPUINYECKNX JIVII.
Yuenwvie 06 aZIMMHUCTPATUBHLIX IPOIIeypax B
POCCHTICKOVI HayKe aJIMUHVCTPATUBHOTO IIpaBa

MOXXHO JIOTIOJIHUTH HEMEIIKVIM OIIBITOM 3aKo-
HOZATEJILHOTO PeryIMpOBaHs TaKVX ITyOsmd-
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SPECIFICITY OF SCIENCE ADMINISTRATIVE LAW DEVELOPMENT

IN GERMANY

Introduction. The article discusses the speci-
ficity of formation and development of science
of administrative law in Germany. According
to German legal doctrine, the author reveals the
concept of public management and the concept
of German administrative law. The article de-
scribes the system of public authorities engaged
in public administration in Germany. In this ar-
ticle the author analyzes some current problems
of science of administrative law of Germany.

Materials and methods. The material for the
study consists of the works of German and Rus-
sian researchers in the field of German admin-
istrative law and modern administrative law of
Germany. The methodological basis of research
comprises general and specific scientific meth-
ods of cognition (dialectical method, methods
of analysis and synthesis, deduction and in-
duction, comparative legal and historical-legal
methods).

Results. In the course of the study the au-
thor formulates the concepts developed by Ger-
man jurists and contained in German legal and
administrative literature: administrative law as
branch of public law, public administration in

Germany. The author examines the scientific
classification of the sources of administrative
law of Germany. In the article the author sug-
gests borrowing the German experience in the
sphere of legal regulation of administrative ac-
tivities to the Russian legislator.

Discussion and Conclusion. In this article
the author explores features of formation and
development of science of administrative law
in Germany. The article deals with the defini-
tion of public administration, administrative
law as a branch of public law. Activities related
to public administration are shown through the
system of bodies of the public administration of
Germany. Based on German legal doctrine, the
author characterizes the system of administra-
tive law and system of sources of administra-
tive law of Germany.
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BOITPOCBI KOPIIOPATVMIBHOI'O YIIPAB/IEHUA
B 3AKOHOJIATE/TIBbCTBE TYPIIIN B CBETE
OENCTBUA HOBOTO TOPTOBOI'O KOJEKCA

2011 TOTIA

DOI 10.24833/2073-8420-2017-1-42-59-65

Muxaun Kouxkun*

Bé6edenue. B cmamve anaiusupyemcs cucmema kopnopamubrozo ynpabienus 6
Typeyxoi Pecngﬁ/mke, Gosnuxuias nocae bemynaenus 6 cury rnobozo Topeobozo xo-
dexca 6 2011 eody.

Mamepuanrot u memooovt. Cmamos cmpoumcs Ha ocHoBe aHasusa HopmamubHo-
npabobuix axmob u cyoebrou npaxmuku Typeyxou Pecnybiuku, a makxe anasumu-
ueckux pabom cobpemennblx mypeyxux topucmob. [pu npobedenu. anasu3a ucnotb-
306anuch cpaBrumenso-npaboboil, aKCUOMAMUUECKUTL U CUHepeemu4eckuil HayuHble
Mermoobl.

Pesyavmamot uccaedoBanus. Ipobedennasn 6 Typyuu pegpopma xopnopamub-
Ho20 npaba nosborusra Buibecmu kopnopamubroe ynpabaenue 6 Typyuu Ha ypobens
eBponeiickux cmpar u co30ams npaboByio ocHoBy 044 3ppexmubroeo ynpabaenus
mypeykumu Komnanuamu. Vsmenenus kocHyAucs maxkux 6axuuix Bonpocob, xax
3AUUMA MUHOPUMAPHLIX aKyuoHepob, npaboboeo nosoxenus cobema dupexmopol
U 1npeodoseHUA UHGOPMAYUOHHOT acummempuu 6o B3aumodeticmbuu akyuoxepob,
Merexmenma u kpeoumopo. OmoesvHoe Brumanue mypeyxutl 3axornodamens 00-
pamua wa Bonpocst Oudkumalsusayuu kopnopamubrozo ynpabienus. B pesysvmame
Oannas pepopma 004kHa cyujecmbernto nobuicutmny KOHKYpPeHmocnocooHoC, mypey-
KUX KOMNAHUIL, 4mo cmaren 0cobento 3amemHo, koeda Typyus cmoxem npeodosems
NOAUMUYECKUT KPU3UC, KOMOPbiil N0KA MOPMO3UNT IKOHOMUHECKoe paséumue cmpa-
Hbl U, Kax credcmBue, co3oaem 045 OU3Heca 00NOAHUMEAbHbLE TTPYOHOCHIIL.

Obcyxoenue u 3axarouenus. Cmamos saxia0vibaem ocHoBY 045 0arvHeiuie2o
uccaedoBanus xopnopamubroeo npaba Typyuu, dokassibaem, umo xopnopamubroe
ynpabaenue 8 Typyuu cmpoumca no npumepy cmparn 3anaonoiu E6ponv u CIIIA,
umo xapaxkmepro marxxe u 044 Poccuu, ompaxaem me B03MOXHbIe PUCKU, KOMOpPble
Mmoeym Bo3HukHYmb B cBA31 ¢ HeMoUHOCHAMU, 00NYUeHHBIMU MYPeYKUM 3aKOH00A-
mesem npu npoBederuu pechopmbL.

BBemenmne

cuent 1 Typruen B vrone 2016 ropa mo-
cJIe TOro, Kak IrpeMbep-MyHUCTp Typrim
OpVHEeC M3BVHEHNS 3a cOUTBIN POCCUVICKMTI VIC-
TpeOuTeIb, JaJI0 BO3MOXKHOCTE 00eVM CTpaHaM
HavyaTh HOBBIVI II€PUOL, PasBUTV OTHOIIEHUN

BOCCTaHOBJIeHI/Ie oTHomeHUN Mexyy Poc-

ApyT ¢ apyrom. g Toro 4ToOBI Ha 3TOT pa3s
Hepuoy, COTPyIHUYeCTBa MPOAJIVIICA [IOJIbLIIe,
OYeBMIHO HeoOXO[VMO y4ecTb OMMOKM, KO-
TOpble ObUTM ClIe/IaHbl 00eMMM CTpaHaMu Ha
IIpeApIIyIeM 3Tare B3aumonencTsis. OmHum
3 IJIaBHBIX HEJJOCTATKOB POCCUVICKO-TYPeLKIX
OTHOIIIEH MV [I0 Havyajla KPU3/ca B OTHOIIeHVIAX
B HOs10pe 2015 ropia ObUT HU3KMIT yPOBEHb B3au-

* KoukuH Muxamn BanepbeBuu, MIaALIMIA HayUHbIl COTPYAHMK LIeHTpa BOCTOKOBEAHbBIX UCCIEA0BaHuiA, MeXAy-

HapOAHbIX OTHOLLIEHWIA 1 I'IyﬁJ'IVI‘-IHOI‘;I annaoMaTtun.
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MOJIEVICTBVISL Ha COLIVIAJIbHOM V1 5KOHOMUECKMX
yposHsix. HecmoTpsi Ha BeICOKMe TTOKa3aTe/n B
o0y1acTVi BHeIIHeVI TOPIoBJIv, 110 OoJIbIlen Ya-
CTM, OHU IIPUXOOWIVCh Ha TOPTOBIIIO MEX]Ty
rocyJapCTBeHHbIMM KOMIIaHMSAMM, a BKJIaJ
JacTHOTo OmsHeca ObUT He BenmK. IToaTomy Ha
HOBOM 3Tarle Pas3BUTMsI OTHOIIEHWV, HeobXo-
auMo Oojlee BHMMATEIbHO OTHECTWCh K B3au-
MOJIEVICTBUIO C TYPELIK/M OM3HeCOM.

OpHako /11 TOro uToObI JaHHOe B3auMO-
AeVICTBYe IIPOVICXOAWIO ITIAJKO IS POCCUV-
CKMX TIpeArpuHIMAaTesier;, HeoOXoImuMo yrie-
JUTb 0cO0Oe BHUMAaHVE V3YyUYeHWUIO TyPerKix
KOMIIaHWUV, VX 5KOHOMMYECKOro IOTeHI[asia
VI IOPVAMYECKOVI CUCTeMbl, B paMKax KOTOPOV
OHM (PYHKIMOHMPYIOT. B manHom pabore ma-
eTcs KpaTKuV aHajIu3 KOPIIOPaTUBHOIO IIpaBa
Typuym ¢ 0coOBIM aKIIeHTOM Ha IIOfIXOIBI B
Typuvm x KopriopaTMBHOMY yITpaBJIeHUIO.

WUccnempoBanme

Macirrabuele nsmenenns B Typuym B 006-
JIaCTV 3aKOHOJIaTeIbCTBa, HaNpAMYIO Kacaro-
IIerocst OPVINYeCKNX JILl, ponsonum B 2012
rojly, Korga ITpaKTW4YecKy OJHOBPeMeHHO B
cwty ety Hoseiin Toproseiit kogiekc [8] u
Komekc 00 ob6sizaTeniberBax[7]. OHM, BO MHOTOM
IepeHsB IO3UTMBHBIV ONBIT CTpaH EBporb,
3aJIOXKVIIV TIPaBOBYIO OCHOBY TOTO, KakK OymeT
dyHKIIMOHVMpPOBATh TypelKui OusHec B Oyu-
KarireM Oy yTieM.

Toprossit xomekc Typrym ObUT OIy06sIN-
koBaH B OdmimabHom razete (Resmi Gazete),
opvmmameHoM CMW mapramenra Typrmmy,
14 despana 2011 ropma. B coorsercTBum ¢ 3a-
KoHOM Ne 6103 0 BcTymieHUM B CWly U IIPU-
MeHeHVM Typelkoro Toproporo Kojekca, HO-
BBIVI 3aKOH BCTymwl B cwty 1 vorsr 2012 ropa,
3a UCKJIIOYeHWeM [BYyX TpPyHIl II0JO0XeHUIL.
[TonmoxeHnns, Kacaromiyecs OOS3aHHOCTU I
Iy OJIMYHBIX KOMITAaHMII CO3AaTh COOCTBEHHBIVI
BeO-canT, Havaym JevicTeoBaTh ¢ 1 vross 2013
roga. Hopmel, kacaromiyecs: ocobeHHOCTe ay-
AauTa MyOIMYHBIX KOMIIAHUI ITPVIMEHSIOTCS
¢ 1 ausaps 2013 ropa.

OcHosHbIe n3MeHeHns B HoBoMm Toprosom
KOJIeKce 3aTPOHYJIV BOIIPOCEI KOPIIOPaTUBHOIO
yhpasjieHns KoMIaHuaMu. o BeTyruieHus 3a-
KOHa B CWJIy CIlellMaIbHble ITpaBila B 001acT
KOPIOPaTUBHOTO yIIpaBjIeHNs KacaJliCh TOJIb-
Ko myOymrunbIX Kommanwmit. HoBele mpaswiia
PpacIIpoCTpaHsIOTCs Ha Bce KOMIIaHWY, 3aperi-
CTpupoBaHHBIe 110 npaBy Typuumn. 3akoH ycra-
HaBJIVBaeT 5 OCHOBHBIX BUIOB KOMMepPUecKMx
OpraHM3aLIVI:

1. AxumoHepHOe o0mectBo - Anonim
sirket (A.S.)

2. OOmiecTBO ¢ OrpaHMYEHHOW OTBET-
cTBeHHOCTBIO - Limited sirket (Ltd. Sti.)

3. KommaHAuWTHOe  TOBapullecTBO -
Komandit sirket

4. Tlomnoe ToBapuiectso - Kollektif
sirket

5. Koomneparus - Kooperatif sirket

Takum obpasom, ecim paHbllle ITpaBiUIa
0 KOPIIOpPATMBHOM YIIPaBJIEHUN 3aTparvBain
TOJIBKO aKIIVIOHepHBIe O0IIecTBa, aKIni KOTO-
PpBIx oOparatoTcs Ha OMpiKe, TO Terlepb JTaHHbIE
IIpaBUIa KacaloTcsl BceX KOMMepPUecKNX opra-
HM3aIU, YTO IOBBICIUIO YPOBEHBb KauecTBa M
3 PeKTMBHOCTY MX PAOOTHL.

[oKTpuHa/IbHOE NOHATHE KOPIIOPaTUBHOIO
ynpasiaenusa B Poccun u Typuym

[lepen TeM, Kak HayaThb MCCIIe[OBaHIe
KOPIIOpaTMBHOIO yIIpaBJIeHNsl, Pa3yMHO JaTb
omnpezesieHe JaHHOMY IIOHATWUIO M CPaBHUTH
TIIOJIXO/IBI K ero orpepesenuo B Poccym u Typ-
nvm. B poccurickont opuanyeckon Hayke HeT
OIHO3HAYHOI'O0 MHEHW 110 JIAHHOMY BOIIPOCY.
Hanpumep, B.B. [lonmuckas paccMmarpuBaeT
KOpIIOpaTMBHOe YIIpaBjieHNe KaK yperyiampo-
BaHHYI0 HOPMaMW IIpaBa CHUCTeMy OpraHu3a-
LVIOHHBIX VI VIMYIIECTBeHHBIX OTHOIIEeHWUV, C
IIOMOIIBI0 KOTOPOVI KOpIIOpaTVBHAs OpraHu-
3alys peain3yeT, IpeICcTaBiIsgeT M 3alluiaeT
VIHTepechl VMHBeCTOPOB U B IIePBYIO Odeperb
akuyoHepos [1. C. 54]. V.C. IlIutkuHa npen-
jaraer Ooslee KpaTkoe oOIIperesieHVe: KOpIIo-
paTMBHOe yIpaBjieHue - 3TO COBOKYIIHOCTb
C110co00B BO3IEVICTBYSL VI ITpOIlecc, ¢ IIOMO-
IIbI0 KOTOPOIO OpraHm3yeTcs HesdTeIbHOCTb
kopropanm [2. C. 455].

Yro KacaeTcs TypeLKuX MccileoBaTesien,
TO, Hampumep, XakaH [rowno, mpemaraer
paccMaTpvBaTh KOPIOpPATMBHOE yIIpaBJIeHVe
B yY3KOM M IIMPOKOM CMBICJIax. B yskom mo-
HVIMaHUM KOPIOpaTUBHOE YIIpaB/IeHWe — 3TO
Iporecc yIpap/ieHVs OpraHusaliert uepes
cosJlaHMe CrcTeMbl, oOecrieunBarolie pu3Ha-
HUe KOMITaHVIeV IIPpaB BiIaJesIblieB aKIUI VI
JI0JIeVl VI TapaHTUPYIOLIeN pean3aliio IIpaB
aKIIVIOHEePOB U JOJIbIIVKOB KOMIIaHMert. B mm-
poxoM cMbIcile [Touio mpescTasssieT Kopropa-
TUBHOe yIIpaBJIeHNe, KaK CUCTeMY BbICTpanBa-
HVISI OTHOIIICHVIVI MeXTy BJIajleJIbliaMy aKIUVL I
J1071eV1 V1 TOTI-MeHe/lKMeHToM KomraHum [10].

Ha carrre @opyma KopriopaTMBHOTO yIIpaB-
JleHus yHuBepcuTera Kou, opranmsanmm, 1me-
JIBI0 KOTOpOM «BjIsieTcs passutue B Typrmm
KyJIbTyPbl KOPIOPaTUMBHOIO YIIpaBjIeHus, J1a-
eTcs CJIeflyIoliee oIpesesieHye: KOpIopaTuB-
HOe yIIpaBJIeHVe — 3TO BhICTparBaHVie OTHOIIIe-
Hyie MeX]ly OpTaHaMU YIIpaBJIeHVsl KOMITaH,
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IapTHepam¥, pPabOTHMKaMM, TIOCTaBIIVIKAMI V1
00I1IecTBOM Ha OCHOBe TaKMX ITPUHIINIIOB, KakK
PaBeHCTBO, TpaHCIIAPeHTHOCTb, OTUYETHOCTb U
OTBETCTBEHHOCTH [9)].

Ha ocHoBaHuM fgaHHOroO aHajM3a MOXKHO
cieylaTh BBIBOJI, YTO TIO/IXOJIbI K OIIpeieIeHI IO
KOPHOpaTUBHOTO ympasieHus B Poccum u B
Typrmm xpariHe 67IM3KM, UTO OOBSACHSETCS TEM,
4TO 00e CTpaHbl 3aMIMCTBOBa/IV JTaHHOe OIIpefie-
JIeHVe 13 3aI1a/THBIX ITPaBOIIOPSIIKOB.

Taxke mMoxnHO 3ameruts, uto B Typrmm
pasiyHble MCCIIeloBaTe/ OepyT 3a OCHOBY
pasHble Teopuy KOPIIOPaTUBHOIO YITpaBJIeH sl
['owTio McIosb3yeT MeHeKepCKyIo TeOpuro, B
TO BpeMs KakK CIelaIncTbl yHuBepcuTeTa Koy
OoJblIle CKITOHSIOTCS K HaOVparoIert IOmmyJIsp-
HOCTb TEOPUM COLMAIbHOVI OTBETCTBEHHOCTML.

Taxas >xe cuTyanys HaO/IOgaeTcs u B HO-
BoM Toprosom kopekce Typrmu 2011 ropma, Ko-
TOPBIVI B BOIIpOCe KOPIIOPaTMBHOIO yIIpaBiie-
HVIS VICTIOJIB3YeT KaK 3J1eMeHThl MeHeKepCKo
TeOpUM, TaK ¥ TEOPUY COLIMAIbHOV OTBETCTBEH-
HOCTW. DTO TOBOPUT O JKeJIaHUM TypelKux 3a-
KOHO/IaTesIeV! BLIBECTV Ha HOBBIV yPOBeHb KOp-
ropaTuBHOe 3aKoHofaTeIbcTBo Typrym. Hioke
Oymer maH 0030p OCHOBHBIX HOBOBBEIEHWVI B
TypelKoe KOpIIopaTMBHOe 3aKOHOJaTeJIbCTBO,
Orarogapsi KOTOPbIM 3TOT ypOBeHb B 00JIaCTH
KOPIIOPATVBHOTO 3aKOHOHATe/IbCTBa OBUT [10-
CTUTHYT.

IIpuHDMN TpaHCcIIapeHTHOCTM KaK OCHOBa
KOpPIIOpaTMBHOIO ynpasjeHus B Typunun

B 2011 romy B Typenxuit Toproseiit Kogekc
ObUI BBeleH MPUHIIMII TPaHCIAPEHTHOCT.
Briepele 0H OBUI YIOMSHYT ellle B IOKJIaze
Konbeppn 1991 roma, KOTOpEI Jler B OCHO-
By OOJIBIIHCTBA KOJIEKCOB KOPIIOPaTMBHOIO
ynpasiieHus B mupe [5]. Ilepsble maru B 3T0M
obsacti O6bUTN cernanbl emle B Hadaste 2000-x
TOI0B, KOT7ia ObUI PUHSAT 3aKOH 00 2JIeKTPOH-
Hovt moarmicu [18]. OmHako OCHOBHBIE M3Me-
HeHMs ITPOM30IIUIN TI0CIIe BCTYIUIeHUS B CVITY
Hogoro Toprosoro xoyekca, KOTOpPbIVI, B 4acT-
HOCTWY, BBeJI CTaThio 1524, yCTaHOBMBIIYIO 00s-
3aHHOCTB KaUKIOW ITyOJIMYHO KOMMepYecKovt
opraHusaluy, B TedeHue 3 MecsilieB C MOMeHTa
rOCy/JapCTBEHHOVI perucTpanyi co3farb cod-
CTBEeHHBIVI MHTepHeT-canT. Ha canTe morpkHa
CBOEBpPeMeHHO ITyOJIMKOBaThCsA — CieAyolas
MHMOpManL:

- Bcs uHMOpMaIMs, KoTopasi KacaeTcs
KOMITaHWV 11 KOTOpasi MOXeT OBITh MHTepecHa
ee aKIMIOHepaM VI y4acTHUKaM (B 0cOOeHHO-
CTU, MMHOPUTAPHBIM) U KpeuTOpaMm;

- IOKYMEHTHI ¥ OOBbsIBIIeHNs], KacaloIyecs
oburero cobpaHMs aKI[MOHEPOB,/ y4aCTHUKOB;

- ouepefHbIe VI BHeodeperHble (PUHAHCO-
BbI€ OTUYETHI;

- OTYETHI ayAUTOPOB.

CxoxXre HOpMBI IIPUCYTCTBYIOT B 3aKOHO-
IaTeJIbCTBe ¥ PasBUTBIX CTpaH, Halpumep, B
aHrInckoM 3akoHe o KoMmitanmsx 2006 rosa
[19].

OtnetbHBIM HOBOBBEJIEHVIEM SIBJISIETCS TPe-
OoBaHme obecrieunTh Ha caviTe BO3MOYKHOCTU
IUTSL TIPOBEIeHVS IVICTAaHIIVIOHHBIX OOIIVIX CO-
OpaHWMit 1 COBETOB AVIPEKTOPOB. BO3MOXKHOCTH
3JIEKTPOHHOT'O TOJIOCOBaHWs OblIa BBEJI€HA CTa-
Then 1527 xomekca.

HoBbm1 criocob mpoBemeHmst oOImmx co-
OpaHWU, KOTOPBIVI CYIIECTBEHHO COKpalllaeT
TpaH3aKIMOHHBIE M3IEPXKKM U CIOCOOCTBYeT
JIydlllel 3allyTe IIpaB MUHOPUTAPHBIX aK-
LIVIOHepOB, McHoIb3yeTcsd B Typumm 10BOJIb-
HO aKTMBHO. B KadecTBe IIpriMepa KOMIIaHWUT,
KOTOpBble aKTVMBHO BOCIHPVHSUIN JaHHOe HOBO-
BBejleHNe, CTOUT BblIe/nTh Typelkue abua-
JVHUM W KPYIHOIO TYpPelKOro pwurevuiepa
«Migros» [10].

Hogesnibl B 0651acTH TPaBOBOTO
peryampoBaHMs cOBeTa AMPeKTOPOB

Cy1ecTBeHHBIe M3MeHeHMs ObUIM BHece-
HBI 11 B IIpaBOBOe I10JI0)KeHVe OpraHOB I0PUIN-
yeckyx jmi,. OCHOBHbIe M3MeHeHWs], KOTOpble
KOCHYJIVCh ITpaBoBoro mosoxenus CoseTa 1u-
pexropoB B Toprosom komekce Typuym 2011
rojia, OCHOBBIBAIOTCS Ha yBeJIMYeHnN ero ruod-
KOCTM U IIpUBefieHre K CTaHAapTaM pa3sBUTHIX
crpaH. [IpaBo ObITh YIeHOM coBeTa AVPEKTOPOB
OBUIO IIpefoCTaBIeHO IOPUAMYECKUM JIVIIAM.
B cooTBeTcTBMM ¢ HOBBIMU ITpaBUIaMV TaKxke
MOSABMIIACh BO3MOXXHOCTH co3faBaTh Coser [u-
pexTopoB B coctaBe ofHoro jmiia (ct. 359 TKT).
DTO 0cOOEHHO BasKHO JIJIsi CeMeVIHOro Oum3Heca,
KOTOPBII 0COOEHHO pacripocTpaHeH B Typrmm.
Taxxe HekoMMepuecKkast opraHm3alys (IepHeK
Wi Bakd), yHUBEPCUTET U Apyruie ropuande-
CKMe JIIIA Tellepb MOTYT CO3/laBaTh KOMIIaHWM,
KOTOPBIMVI OHV Oy T €IMHOJINYHO YIIPaBISTh.
Tem He MeHee, TaHHOe JMIIO JIOJDKHO VMMETb
CBOe MecTO XuTesibcTBa B Typuwmm mim ObITh
rpaxganvHoM Typrmm.

HoBbIll 3ak0H Takke OTMeHWI 00Os3aH-
HOCTB 1 wieHa CoBeTa IMPeKTOPOB OBITH aK-
LIMOHepoM KoMmIaHuu. PaHee JieVicTBOBaBlllee
IIPaBWIO CO3HABAIO CIIMIIKOM OOJIBIINe IIPO-
O71eMBI JIJIST XO3VICTBEHHBIX 00111ecTB. Opranu-
3alMsM IIPUXOAMIOCH CO3/laBaTh «VCKYCCTBEH-
HBIX» aKI[IOHEPOB JIJIsl BKIIIOUeHNs VX B COBET
aupekTopos. bosee Toro, Takag cucrema -
IIlajla OpraHM3aly BO3MOXKHOCTYM Ha3HaudaTb
He3aBVCHMBIX IPEKTOPOB Kak 3TO, HaIlpumMep,
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nenaercd B Anrm [14]. Bece st mpoGriembl
Obumn perrieHsl B HoBoM ToprosoM Kofiekce.

HoBbIlt 3aK0OH BBeJI KOHIIEIVIO Ipodhec-
CMOHAIBHBIX WIEHOB COBeTa IOMPEKTOpoB. B
JaHHOM cJIydae VHTepecHO oOpaTuTh BHMMa-
HIIe Ha TO, YTO TYpPeLKNU 3aKOHOIaTelTb IIOHM-
MaeT o], «IIpodecCOHaIbHBIM WIEHOM COBEeTa
IAVIPEKTOPOB».

HesaBucnmbIl IypekTop - 3TO WieH Co-
BeTa AMPeKTOPOB, [AJIi KOTOPOro 00s3aHHOCTY
AVIpeKTOpa He SBJIAI0TCS OCHOBHBIMIL B coBere
AVIPEKTOPOB OH OOBIYHO BBHIIOIHSET PEKOMeH-
faresibHBle ¥ KOHTpOIMpYyolye QYyHKINUN,
3a MCKITIoUeHVeM opc-MakOPHBIX CUTYaIINTL,
KOIZla OH MOXeT B34Th yIIpaB/ieHVe B CBOV
pyku. oz mpodeccroHaIbHBIM He3aBUCVIMBIM
wieHoM CoBeTa AVPEKTOPOB IOHVMMAeTCs V-
PeKTOp, KOTOPBIV OCYIIIeCTBIIIeT Ha IIpodeccu-
OHaJIHOVI OCHOBe KOHTPOJIbHBIE I peKOMeH/Ia-
TeJIbHbIe (PYHKILIMM B COBETe IMPEKTOPOB psia
xomrranamiz [20].

Typeuxwit e 3akoHOIATeNIb CHeTal akK-
1IeHT Ha gpyroM. CTaTyc He3aBICUMOTrO IMpeK-
TOpa pacKpbiBaeTcs B VIHCTpyKIMm coseTa II0
¢dpuHaHCOBBIM pBIHKaM [6]. JaHHas MHCTPYK-
1151 YKa3bIBaeT Ha TO, 4TO PO ecCOHaIbHBIM
AVIPEKTOPOM  SIBJISIETCS IUPEKTOp, UMeroujul
Bricuree 0dpasobanue (1. 4.3.6).

B pesynbTare, B paMKax 3avMCTBOBaHVS
3apyOeXXHOro oOmbITa TYpeLKVMM 3aKOHOIa-
TeJISIMU U TeMM, KOMy TaKue (PYHKIIMI ObIIn
JelerpoBaHbl, ObUIa COBepIlleHa OIIOKa,
criocobHasi momemaTh 3 deKTnBHOI padbote
JaHHOTO MHCTpyMeHTa. [Ipm wmccremoBaHm
TYPeLIKOTO 3aKOHOIaTeIbCTBa He0oOXOmMO 00-
palaTh BHMMaHVe Ha IofoOHble ciaydan. Tem
He MeHee, MOXXHO C YBepPeHHOCTBIO CKa3aTh, UTO
noffo0HOe Heflopa3yMeHNe He OCTaHOBWIIO pas-
BUTVIE MHCTUTYTa HE3aBUCUMBIX IUPEKTOPOB B
Typimu, o "eM CBUETEIBCTBYET, HaIpuMep,
nposefiene B 2014 ropy 4-n1 Kondepenimm
JKEeHIIVH-He3aBVUCUMBIX OVpeKTopoB Typrmm
[17].

HoBbIe moaxoapl K 3a1mre
MMHOPUTAPHbBIX aKIIMIOHEPOB

HoBpI1 3aKOH CyIecTBeHHO pacIIMpIl
IIpaBa MWHOPUTAPHBIX aKIMOHEPOB, IIpero-
CTaBVB OOJIBIIIVIE BO3SMOXHOCTM JISL yYacTVIs
B ympasiieHny kommanven. Cpeay OCHOBHBIX
IIpaB, KOTOpble TIOJy4WIM MWHOpPUTapHbIe
aKIIMOHepbl, HeOOXOAVMO BbIIEJIUTE CIIeyIo-
mue:

1. AxumoHepsl/y4yacCTHUKM Heny6m/1q-
HBIX KOMIIaHWUV, OOJIafaoIye He MeHee, UueM
10% axumvi/pornent koMnanum (B Iy OJIMYHbIX
KOMIIAHMSIX OHVI JOJ/DKHBI 00JIafjaTh He MeHee,

yeM 20%) vMeIoT ITpaBo CO3BaTh BHeOUepeTHoe
ob1ree cobpaHVe Y9aCTHMKOB V1 BHECTY BOIIPO-
cbl B toBecTKy /1H4 (cT. 411/1 TKT)

2. HoBbvi TOProBuIvt KOAEKC IpeoCTaByul
OTJIeJIbHBIM TPYIIIIaM BJlaflesiblieB JI0JIeVl VIIn
aKIIMIOHepOB IIpaBO MMeTh CBOEro IpeJcTaBy-
Tesisi B CoBeTe OMPEKTOPOB, ec/I TakKas BO3-
MOYKHOCTb ITpelyCMOTpeHa YCTaBOM KOMITaHUM
(ct. 360 TKT). B umcsio Takmx rpynn BXOOAT U
MUHOpPUTapHbIe aKIIVIOHEePHL.

3. MwuHopuTapHble aKIMOHEpHEl Takke
HOJIy9WIM TIpaBoO TpeboBaTh OTIIOKeHMsS Pu-
HaHCOBOI'0 OTYeTa 3a rof Ha 1 Mecs1l, B ciIydae,
ecIIi IM He XBaTWIO BpeMeHM, YTOOBI oI po0-
HO o3HaKoMUThes ¢ HuM (cT. 420 TKT). Panbime
11 3TOro TpeboBasioch perrteHne OOIero co-
OpaHMs y4aCTHMKOB.

4. MuBopuTapHble aKIIVOHepHbl, B COOT-
BercTBUM co crarbeit 531 TKT, mmeror mpaso
B CJlyyae Ha/IMumMs JIOCTaTOUHBIX OCHOBaHWUVA
TpeboBaTh JIMKBVIALVVI KOMIIAaHUN B CyJIe TI0
MecCTy HaxOX/IeHsl KOMITaHU.

Tem He MeHee, HesIb3sl He OTMETUTH, UTO
IIOMMMO pacIllpeHMsi IIpaB aKI[MOHepOB,
TYpeLKuil 3aKOHOaTesIb epeHsI U ApYyrou
OIIBIT Pa3BUTBIX CTPaH, KOTOPHIV He JaeT MU-
HOPUTApHBIM aKIIOHepaM IpensTCTBOBaTh
OCYIIeCTBJIEHVUIO yIIpaBJIeHUsl KOMIIaHWer.
B crarbe 208 mpemycMoTpeHO, YTO aKIOHep
WM  KOHTPOJIMpYIOIas KOMITaHWs, KOTO-
past mmeeT Gostee 90% axiuii, MMeeT IIOIHOE
IIpaBO BBIKYIIUTh OCTaJIbHbIe aKIuu, IIpUHaI-
nexamue MyHopuTtapusM. [TomoOHele mpa-
BUJIa, M3BeCTHble KakK «squeeze out», Takxe
nevicteyoT B Anrnun, CIIA, I'epmanum n
Poccum.

PESYJ'IBTaTBI UccjIe10BaHUA

Beenmenmne B 2011 romy Hosoro Toprosoro
KoJleKca II03BOIWIO co3riaTh B Typrmm addex-
TUBHYIO CUCTeMY KOPIIOPaTVBHOIO YyIIpaBile-
HVIsI, KOTOPasi COOTBETCTBYeT YPOBHIO 3aIla{HBIX
¥ aMepUKaHCKOro IIPaBOLOpPsAKOB. B ocHose
HOBOVI CMCTeMBI JIEXKIT IIPUHITNII TpaHCIIapeHT-
HOCTW, 11eJIbI0 KOTOPOI'O SBJIAeTCS IIPeoosIeTh
MHPOPMaIIMOHHYIO acMMMeTPUIO B OTHOIIIe-
HVISAX MEX]Ty aKIOHepaMy VI MeHeIPKMEeHTOM.
Pecdpopma Taxke ycosepllleHCTBOBajla IpaBo-
BO€ peryJmpoBaHyVe coBeTa JUPeKTOpOB, pas-
pelnwia AVpeKTopaM He ObITh aKIIOHEpaMu
KOMIIaHWY, TaKvM 00pasoM, YIPOCTUB IIpu-
BiIeueHMe 0ojIee KaueCcTBEHHBIX CITEITMAINCTOB
Ha PYKOBOZMIIME IOCThl B KommaHuu. OpHo-
BpeMeHHO OBUIN BBe[leHBI HOBbIe Hecy/eOHbIe
CIIOCOOBI 3aIUTHI MMTHOPUTAPHBIX aKI[IOHEPOB
KoMITaHUM. Bce 3TO 1103BOJISIeT BHIBECTM Ha MU-
POBOVI YpOBEeHb KOPIIOpaTHBHOE yIIpaBJIeHVe B

62

lNMpaBo n ynpasneHue. XXI Bek



BOMPOCHI KOPTMOPATMBHOIO YMPABJIEHUA B 3AKOHOAATENBCTBE TYPLUUU

Typuym v IpyIaTh HOBBIE CTUMYJIbI PA3BUTIIO
Ousneca B Typrmm.

3aK/IroueHme

Takum obOpasom, Ha [aHHBII MOMEHT B
Typuum cosmano coBpeMeHHOe KOPIIOpaTyB-
HOe 3aKOHO/IaTeJIbCTBO, KOTOPOe COOTBETCTBYeT
YPOBHIO pasBUTK: 3aKOHOJATeIbCTBA pa3BU-
TBIX CTpaH. DTO II03BOJISET CO3[aTb B CTpaHe
3ddeKTrBHBIe MO/ yIIpaB/ieHus KOMIla-
Husmy. OgHAKO TI0KA JTOCTVDKEHMS B 00IacTm
pasBUTKS  3aKOHOMATEIbCTBA HUBEJIVPYIOTCS
IUIOXMMM MaKpO3KOHOMWYECKMMM IIOKasare-
JIAMW, BBI3BAHHBIMM IIPOAOJDKAIOIIMMCS Ha
IOTO-BOCTOKE CTPaHBl BOEHHBIM KOHIIVKTOM

U TIOIMBITKOV BOEHHOIO IlepeBOpoTa B WMioje
2016 ropa. IlpuHIMNIMaIbHO JaHHBI ITOKa3a-
TeJIVl MOT'YT M3MeHUThLe B anpesie 2017 roga B
ciayvae, ecrin IlapTusa cripaseyiMBocT U pas-
BUTVIS CyMeeT JOOUThCSI BHECEHVISI TIOTPaBOK B
KOHCTUTYIIMIO CTpaHBl, B pe3yJIbTaTe 4ero oHa
CyMeeT JleraJIbHO CKOHIIeHTPUPOBaTh B CBOMIX
PpyKax BCIO TOJIUTUYECKYIO BJjlacTb. Takoe pas-
BUTVIe COOBITVVI MOXET CTaTh OCHOBOVI IS 3a-
IIycKa paboTBI Hal IIeJIBIM PSIIOM BHYTPEHHMX
BOITPOCOB, pellleHVie KOTOPBIX MOXeT BepHYTb
VIHTepec MeXyHapOoJIHbIX MHBecTopos K Typ-
LIV ¥ TaCT M BO3MOXKHOCTB Ha ITpaKTHKe olle-
HWTB IIOJIOXKUTEITbHBIN 3P eKT [11st Ov3Heca OT
MIPOBeeHHBIX pecpopM.
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LEGAL ISSUES OF CORPORATE GOVERNANCE

IN MODERN TURKEY

Introduction. The article delves into the sys-
tem of corporate governance in Turkey which
has been introduced by the new Commercial
code.

Materials and methods. The article is based
on the analysis of various sources of law in Tur-
key as well as on analytical papers of Turkish
lawyers. The author uses comparative, axiom-
atic and synergetic methods in order to conduct
the research.

Results. The reform of corporate law in Tur-
key created a modern effective system of cor-
porate governance comparable to those existing
in Europe and the USA. The changes include
such important issues as protection of minor-
ity shareholders, legal status of the board of
directors and agent-principal dilemma. Special

KiroueBrle cj1oBa:

attention was paid to the digitalization of cor-
porate governance. As a result this reform has
already enhanced the performance of Turkish
companies notwithstanding political turmoil in
the country.

Discussion and conclusions. The article
makes the first step in the study of Turkish cor-
porate law, proves that corporate governance in
Turkey uses European and American laws as a
model, identifies the potential risks that might
emerge because of the mistakes made during
the reform.
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Research Fellow, Center for oriental studies,
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ITPEOIIOCBUIKM 1 OCHOBHBIE ITIO/TOKEHUA
PE®OPMbI ITPABOBOI'O PEI'YIMPOBAHUA
BAHKOBCKOW OEATEJIBHOCTU B EC

Enena Ocoxuna*
DOI 10.24833/2073-8420-2017-1-42-66-74

B6edenue. B cmamve paccmompensl npednocsLAku, nputuns U 0CHOBHblE 1010-
KkeHus pegpopmul npaBoboeo peeyaupobanus bankobekozo cexmopa 6 EBponerickom
coto3e, yeab Komopoi 3axouaemcs 6 yeaybienuu eBponetickoll unmeepayuu nocpeo-
cmbom nocmpoenus 6 pamxax EC BankoBckoeo corosa.

Mamepuarvt u memooduvt. B cmamve npobeden meopemuueckutl u amnupude-
CKUTl AHAAU3 OCHOBHBIX UCTIOUHUKOB MeXOYHApoOHo20 U eBponeiickoeo npaba, cyded-
ot npaxmuxu Cyoa EC, mpyodo8 omeuecmBennbix u 3apydexHvix YueHsx 1o pac-
cmampubaemoil memamuxe, AHAAUMUHECKUX 00KYMeHmo8 uncmumymo8 u opeanol
EC, umo nosboauso noryuums caedyiousue pesyAsmantl.

Pesyavmamst uccaedoBanus. Pechopma npaboboeo peeyrupobanus bankobckon
desimenvrocmu 6 E6poneiickom cotose Hanpabiena Ha yeaydaeHie uHImeepayuoHHblx
npoyeccob 8 eBponetickom peeuone. B pamxax pegpopmsl npednosazasocs peasusobams
naan no co3danuto 8 pamxax EC BankoBckoeo coiosa, 6 ocHoBy komopoeo noioixe-
Hol 3 Mexanusma - Eounviil Hao3opHuiil mexanusm (Single Supervisory Mechanism),
Eoumviii mexanusm gpunancobozo 0300pobaenus (canayuu) barnkob (Single Resolution
Mechanism), E6poneiickas cucmema cmpaxobanus 6xaado6 (European deposit
insurance scheme). [lannvie mexanusmol saxpensers. 6 Eounom c6ode npabus oxa-
sanus gpunancoboix yeaye (Single Rulebook for financial services) — 6ceobvematouyem
doxyMmeHime, KOmopbviil peeysupyem Becy npoyecc yeHmparu3ayuu cucmem Hao3opa,
ynpabaenus bankamu 6 KpUsUCHbIX CUMyayuax u 3auumol Gxaaduuxol. JanHoii
HopmamuBro-npaboBoil axm Bratouaem 6 cebs peeramenm, oupexmubol u pyxoboo-
cmba no ux umniemenmayu 6 HayLUOHALLHOE 3aK0H00aeAbCBo.

Obcyxoenue u saxatouenus. OcnobHoil npuuuHol HeodX00UMOCHIU nepecmo-
mpa npaboboeo peeyaupobanus banxobckoeo cexmopa 6 EC cmara neagpepexmub-
HOCML CYuecmByouux MexaHusmol ypey upobanus KpUsUCHbIX cumyayutl, 4mo 8
ocobernocmu npoabusocy nocie Mupoboeo hurancobo20 u IKOHOMUHECK020 KPU3UCA
2008-2009 ee., komopbiii docmamouHo Obicpo npuodpes CUCHEMHbIIL Xapakmep u
cman camvim macuimadrvim 6 ucmopuu. B croxubuienics cumyayuu okasamtvie Mepbl
aKcmpenHoil unancoBoil noddepsxiu 6 psde eocyoapcmb He umean 004xkH020 Shgpex-
ma, purancoBuil 1 6aHKOBCKUTl KpU3UC NPOO0AXKaAL 10 UHEPYUU HADUPAIL 000POHIbL.
Eeo nocaedcmbus npoabuauce 6 peassHom ceximope IKOHOMUKU U NOAOKUAU HAUAAO
0042011 U NPOOOAKUMENLHOTL peyeccult, oxapakmepusoBabuienics Bvicokum ypobrem
bespabomuybl U coyUaLbHuIMU nompsacerusmu 8 psde eBponeiickux 2ocyoapcmé. Py-
Kko6odcmBy E6poneiickoeo coro3a npuuiaocs usmeHums nodxoo k bo3Hukulerl npobieme
6 cBasu ¢ nacmynaenuem Bmopou 6oamvt kpusuca semom 2011 eoda, xoeda ABHBIM
obpasom nposbusace mecras 63aumocbass (vicious circle) cybepentvix u dbankobekux
puckoB. IlepBoim 0 Heobxodumocmu npoBederus pepopmut 3a56us Ipedcedamens E6-
poneiickoeo cobema Xepmarn Ban Pomnenr 6 utore 2012 200a 8 npedoBepuu 3acedarus
enab u npaumenvcmé eocyoapcmb-useno8 EC Ha Bvicurem ypobre. B c6oem doxaade
0H 0003HAUUA 0OCHOBHbIe HanpabBenus ee npoBedenus u npusbas K cO30aHUI0 NOOAUH-
Ho20 (genuine) DkoHomuueckoz2o u Bastommoeo corosa. Pechopma bankobcroeo cexmopa
EC saxatouanacy 6 cosdanuu EBponetickoeo barkobekoeo cotoa u 0viia Hanpabiena Ha

* OcokuHa EneHa BopucoBHa, acnvpaHT Kadeapsl eBponerickoro npasa MIMMO MUA Poccuu.

66 MNpaBo n ynpasneHue. XXI Bek



PEQGOPMA MPABOBOIO PEMYJIMPOBAHWUS BAHKOBCKOW AEATE/BHOCTU B EC

ycoBepuiercmbBobanue npyoeHYUALLHbIX HOPM U Mep 1o HAd30py 3a bankoBckoil des-
MeAbHOCHIBIO C UeAblo pedynpexoenis u npedombpaujeniis Kpusucod u onpedesenue
Hauboee ¢ppexmubruvix cnocobo8 ynpabrenus 6aHKOBCkUMU KPUSUCAMU C HAUMEHb-
WUMU U30epkKamu 044 Beex 3aunmepecoBantbix cHopon.

BBemenmne

100071 KpM3AC - BecbMa HellpeicKasyeMoe
sBJIeHIe, KOTOpoe B CJydae BO3HMKHO-
BeHMsI CTaBUT T10]T, BOIIPOC CaMyl OCHOBBI
5KOHOMMYECKOI'0 M COLMAIbHOrO YKJIaga oIrpe-
AeJIeHHOrO TOCyJapCTBa VIV VHTerPalViOHHO-
ro oOpasoBaHusl. VIMeHHO B 0COD@HHOCTSIX 3KO-
HOMMYECKOV CUCTeMBI M COLVIbHOIO CTPOS
HeoOXO[IMMO VICKaThb IIPUYMHBL ¥ CpPeJICTBa
npoTuBopeicTBus Kpusucy. Kpusuc BbLsasiiseT
HeCcOBepIIIeHCTBa 1 HeJIOCTaTKM B (PYHKIIVOHN-
POBaHWM CHUCTEMbI 1 OCHOBaX ee IIOCTPOeHVs,
3aIlyCcKaeT ITPOLeCC YCOBePIIeHCTBOBaHM [esd-
TeJIbHOCTY U CO3[1aeT IIPeATIOChUIK IS ITOVIC-
Ka HOBBIX HaIIpaBJIEHVIVI Pa3BUTVSI KaK OTHOV
OpraHM3aLuy, TaK M BCEro CeKTOpa B LIEJIOM.
duHaHCOBasi crcTeMa He SIBJISeTCs ICKIIIO-
yenmeM. CKkopee Ha000pOT, PUHAHCOBLIN CeK-
TOp B OOJIBIIIEVI CTelleHN IoIBep KeH BIIVISTHUIO
KPV3VICHBIX $IBJIGHUVI, 4YTO IOJTBep KaaeTcs
VICTOpMeVI MUPOBBLIX (PVHAHCOBBIX KPU3MCOB.
HawnGortee paxxuble M QyHIaMeHTaIbHbIE pe-
dopmbl B drHaHCOBOM cepe ABMINCH CIe-
CTBVEM IIPeIIeCTBOBABIIMX M IJIOOATbHBIX
Kpusucos. [IpumMepom MoXeT CITyXUTb MUPO-
BOI 3KoHOMMueckuit kKpusuc 30-x rr. XX Beka,
KOTOPBIVI O3HaMeHOBaJI OO0V HavaJsio J1aJIeKo-
VAYIIVX CTPYKTYPHBIX pedopM B OaHKOBCKOM
3aKOHOJIaTeJILCTBe Psfia FoCy1apCTB.

Tompko paspaboTka v IpUHATIE COOTBET-
CTBYIOIIVX Mep, HallpaBJIeHHbIX Ha 1CCiIe/loBa-
HIIe 1 yCTpaHeHVe [IepBONPUYNH Kpu3ica, I10-
MOTYT 130eXaTh ero MOBTOPEeHMs B OyayIeM.
B To Bpemsi Kak HmpuMUTMBHAs JIMKBUIALIVA
IIOCIIEJICTBUVL KpU3Kca IpVBeIeT B KOHEUHOM
cyeTe JIVIIh K YCyTyOIeHVIO CUTYal[VL.

WUccnepoBanme

B pamxax mposemeHHOro mcceIOBaHMs
HpOaHaIM3POBaHEl  OCHOBHBIE VICTOYHVKU
MeXIyHapOJIHOI'O V1 eBPOIIeVICKOIo IIpaBa, TPY-
Il OTEUEeCTBEHHBIX U 3apyOeXXHBIX YUeHBIX TI0
paccMaTpvBaeMoll TeMaTyKe, aHaJIUTIYecKye
nokyMeHTel nHCTUTYTOB EC. Ilo pesynbraTtam
VICCJIe[TOBaHMS aBTOP IIOIBITAeTCS  V3Y4WUTh
MperochUIKI co3aHs EBpornerickoro 6aHKoB-

CKOTO COI03a, IIPaBOBYIO OCHOBY €T0 eATeIbHO-
CTV V1 CTPYKTY pHBIe KOMIIOHEHTHI IIOCPEICTBOM
VICTIOJIb30BaHMs OOIIeHayYHBIX (aHaIV3, CUH-
Te3, CUCTEMHBIVI IIOfIXOM) M YacTHOIIPABOBBIX
(dpopMasIbHO-IOPUIANYECKNUTI, CpaBHWUTEIBHO-
IIPaBOBOVT) METOIIOB VICC/IeIOBAHVIS.

IIpednocwiaku cosdanus
E6Bponeiickoeo bankobcroeo cot3a

DKOHOMWYECKUT ¥ (PVHAHCOBBINI KPU3IC
2008-2009 rr. c MOMeHTa CBOero BO3HUKHOBe-
HUSL VIMeJT IJI00aIbHBIN XapakTep. 3aponmB-
e B CoenmHeHHbix mratax B 2007-2008 rr.,
Ha Ha4yaJIbHOM 3Talle OH 3aTPOHYJI TOJIbKO OJIVH
3 cekTopoB (prHaHcoBOM cucremer CIIA -
PBIHOK WMITOT@YHOTO KpeauTOBaHMs, OJIHaKO,
C y4YeTOM BBICOKOV B3aVMO3aBUCUMOCTU Pu-
HaHCOBBIX CVCTeM pas3/IMUHBIX TOCYJIapCTB, H0-
CTaTOYHO OBICTPO PacHpOCTPaHWICH II0 BCeMY
mupy. CrpaBeyiBo BO3HMKAeT BOIIPOC - Kak
KPpW3¥IC, HACTYIVBIINV JIVIIIb B OTHOM CeKTOpe
¢rHaHCOBOV CHCTeMBl OJJHOTO TOCyAapcTBa U
KacaBIINVICA JIVIIb OJIHOTO Kjlacca aKTUBOB —
UIIOTeKM, MOT HacTOJIBKO CTPeMUTeJIbHO IpU-
HATH oOmeMmpoBovt Macitab? bospimHcTBO
5KCIIEPTOB 3asBJIUIN O HaJIMUMU CYIecTBeH-
HBIX HeI0paOOTOK B IPaBOBOM peryJMpoBa-
HUWM, B MexaHM3Max Ha/130pa 3a OaHKOBCKOT1 J1e-
ATeJIbHOCTBIO ¥ B PYKOBOJICTBAX 110 JIeVICTBUIO
PV BO3HMKHOBEHUV ITPOOJIEMHBIX CUTYalINIL.
K BhImenepeurciieHHOMy HeoOxommmo moba-
BUTh He3(deKTMBHOe yIIpaBJieHne prcKaMu
¢rHaHCOBBIMM  TIOCpe[THMKaMM, HecBoeBpe-
MeHHBIVI aHa/Iu3 II0KasaTesleyl B (PVMHAHCOBOM
CEeKTOpe, OTCYTCTBUe YeTKOTO IpeJiCcTaB/IeHNs
O TeKyIlleVl CUTyaluu 1 ObICTpOro pearmposa-
HV Ha BOSHMKAIOIIIVIe BBI30BBL

OnepaTopsl (POHIOBOIO pBIHKA, HAaIlMO-
HaJIbHBIE PETYIISTOPEl U1 S3KOHOMVCTHI B 00JIb-
IIVTHCTBE CBOeM He ObUIM TOTOBBI K CJTy4MBIIIe-
Mycst. CoObITHSI pa3BUBaJIICh CTPEMUTEIBHO U
OCJIOXKHSUIMCh MHOXKeCTBOM dakTopoBs. Kpusuc
JIVIKBYIHOCTY ¥ HeIUIaTeXeCIIoCOOHOCTM 3Ha-
YUTEIbHO YXYJIIII OJIOKeHVe KPYITHeIIIX
OaHKOB BO MHOTVIX TOCyHapcTBax. J]OCTYITHBIX
MeXaHW3MOB aHa/In3a U JIeVICTBUN B KPU3VCHBIX
cutyanmsx Obuio HemocratouHo. KoHmermys
caMoperyJIMpoBaHysl pbIHKAa C MUHUMaIbHBIM
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BMeIllaTeJIbCTBOM T'OCyapcTBa II0Kasaala CBOO
HeCOCTOSITeJTbHOCTb.

PaspasuBiImiics KpM3uC JOCTaTOYHO Obl-
CTpO IpuobOpesT CUCTeMHBIV XapaKTep W CTal
caMbIM MacitabHbIM B mcropun. ['ociopcTso-
BaBlllle TeOPUM U BO33peHUsl OKas3aluch He
B COCTOSTHUW IIOMOYb ¥ OOBSCHUTH CIIOXWB-
myrocs cuTyauuo. MupoBon ¢UHaHCOBBIV
u skoHoMmyeckuit kpusuc 2008-2009 rr. mon-
TOJIKHYJI K II€peOoCMBICIIEHUIO CYIIeCTBYIOIIei
JeVICTBUTEeJIbHOCTI. B TO Bpemsi Kak Jpyr 3a
ApyroM OaHKpPOTWINCH KpYIHeWIe OaHKWM,
3aKOHO/IATeJII0 IPEeJICTOSIIO PeIINUTh PSTL CII0XK-
Hemmmx 3afad. Permenus HeoOxomymo ObUTO
IIpMHMMAaTh B KpaTdaiilye CPOKU - TeOpuio
HeMeJJIeHHO ITepeBOANTb B IIPaKTVKY I TOTO,
YTOOBI IIPeJOTBPaTUTD paspyllieHne ¢prHaHCO-
BOVI CHCTeMBI U YCTPaHUTh YIPO3y HdaJIbHeViIIIe-
'O pacIpocTpaHeHMsl KPU3UCHBIX SIBJIeHWIL.

Onenka 3 deKkTMBHOCTI Mep, TIPUHSATBIX
I COKpaIlleHVs IPUYMHEeHHOr0 OaHKOBCKOI
cucTeMe yiepOa, MOXKeT ObITh pa3HOV, OTHAKO
HeJIb3s OTpUIlaTh, UTO B CJydae HaCTyIUIeHMs
KpM3¥ica TaKoro Maciraba BO3HMKaeT BOIIPOC —
CTOWT JIVI TOCYAPCTBY IIOMOTaTh HEKOHKYpeH-
TOCIIOCOOHBIM OaHKaM 3a CUeT CperCTB HaJIoro-
IUIaTeJIBIIVKOB VIV OCTaBUTh MX Ha IIPOU3BOJI
cynp0b1? [IpaBuTebcTBa ¥ Ha/I30pHBIE OpraHkbI
MOIJIV BBIOpATh TOJIBKO II€PBEINI BapWaHT pe-
IIIeHNs 3TOr0 BOIIpOCa - HaIlpaB/IsATh JIeHbIU
HaJIOroIIaTeIbIIVKOB /IS IIOfJIeP>KKM OaHKOB
VI TeM CaMBIM CMSTYUTh paspyIIUTeIbHbIN 3-
dexT 0T MaccoBoro 6aHKpOTCTBA.

OpHako B CIIOXKMBIIEVICS CUTyalluM OKa-
3aHHbIe Mepbl 9KCTpeHHOV (PVHAHCOBOVI I10]I-
IOepXKy He VMMeJn AOJDKHOro addexra, dpu-
HAHCOBBIVI 11 OAaHKOBCKMVI KPW3VC IIPOIOIDKA
1o vHepIy Habupats obopoTsl. Ero mocien-
CTBUSI TIPOSIBWINCH B peajIbLHOM CeKTope KO-
HOMMKM ¥ IIOJIOXWIV Hadaslo JIOJIFOM ¥ IIpo-
JOJDKUTEIbHOV  pelieccui, oXapaKTepu3oBaB-
IIeVICS BBICOKMM ypOBHEM 0e3paboTuIibl 1 co-
IMaJIbHBIMY HOTPSICEHMSAMIM B SKOHOMWYECKU
HEeOKPeIIIINX FocyAapcTBax.

Briactam psma eBpomerickux TrocyaapcTs
IPUIUIOCh M3MEHWUTBH IOAXOA, K BO3HMKIIIEN
mpo0sieMe B CB3M C HACTyIUIEHVEM BTOpPOVA
BoyHBL Kpusuca Jjierom 2011 roma, Korma sis-
HBIM 00pa3oM ITposBMIIach TeCHasd B3aVIMOCBA3b
(vicious circle) cyBepeHHBIX 11 OAaHKOBCKMX PU-
ckoB [8]. Kpusuc cysepenHoro jiosira B eBpo-
IIeVICKMX TOCyJapcTBax, BbI3BaHHBIN JledpuIin-
TOM TOCYHAApPCTBEHHOTO OIOIkeTa 11 BBICOKMM
YPOBHeM rocyJlapCTBEHHOI'O [10JIra, IIpuBesl K
pparmeHTaIINI €BPOIEVICKOTO PhIHKA OaHKOB-
CKMX YCJIYT M K YBeJIMUeHWIO PasHUIIBI B yCIIO-
BUISIX JIOCTYTIA HAI[MOHAJIBHBIX OAaHKOBCKVIX CH-
cTeM Ha (prHaHCOBbIe PLIHKM. P4y rocymapcTs

1 0aHKOB ObUIM BHIHYXIEHBI OOpaTUTHCI 3a
BHeIIIHeV IOJIIeP>KKOV, YCIIOBYS ITpeIocTaBIIe-
HIIsL KOTOPOVI OBUIV JTOCTAaTOYHO JKECTKVIMIA.

[Tocste 3aBepiieHuss Haubosiee OCTPOV
cbaser Kpmsmca u cTabwmMsayyi CUTyaIum Ha
(prHAHCOBBIX PBIHKaX HACTaJI MOMEHT JIJIs ITPO-
BefleHNsl TIyOOKOro aHajamsa ¥ pa3paboTKu
cTpaTerum fgajibHeviero passuTs. OCHOBHO
3a7lauert MeX/IyHapOIHOIro coo0IecTsa CTa-
JI0 paspellieHIe BOIIpOca O TOM, KaKye CTpyK-
TypHbIe PecpOpMBI HEOOXOIVMO ITPOBECTU IS
IIpefIoTBpallleHsl Pa3BUTHS TIOJOOHOV CUTYa-
1N B OyayImeM.

CrouT OTMEeTUTB, YTO OCHOBBI U TIPUHIIN-
IIBl  TIPABOBOTO  PeryJIMpoBaHMs OaHKOBCKOVI
nesTenbHOCT B EBpome cdpopmuposasiice Ha
IIPOTSDKeHNN [UTUTeIILHOTO BpeMeHU U pajiyi-
KaJIbHO M3MEHWUTh MX B MaKCUMajIbHO KOpPOT-
K/e CPOKM He IIpeJICTaB/IseTCs BO3MOXXHEIM,
IIOCKOJIbKY COIJIacOBaHWMe HOPM ¥ IIpaBWl Ha
Ha/THAIVIOHAJILHOM YPOBHE JIOCTaTOYHO IIN-
TeJIbHBIV TIporiecc. TeM He MeHee OCHOBHOV
TIO/IXO/T, K TIPaBOBOMY PeryJIMpPOBaHMIO PhIHKA
banxosckmx yoryr B EC mocTeneHHO v3MeHMI-
cs OT rapMOHM3AIVIM HaI[MOHAJIbHBIX HOPM U
IIpaBWI B 3TON 00J1acTy K Bojlee KecTKOMY Me-
TO/Ly IIPaBOBOTO COJIVDKeHM — yHUMUKAIUA U
riepexofly K eMHO o0IIeeBpOoIeriCKON CrcTe-
Me 5aHKOBCKOTO Hafi30pa 1 yIIpaB/IeHNs B Kpu-
3UCHOM cuTyaln. Takue wm3MeHeHUMs CTaylu
ocHoBom popmuposanms Eppomnerickoro 6an-
KoBcKoro coroza (European banking union) [3].

Mexanusmol pynxyuonupobarus u npabobas
ocHobBa E6poneiickoeo bankobckoeo corosa

[Inan pemcrBum 1o cosmaHuioo Esporen-
CKOTO0 0aHKOBCKOTO COI03a COIIACOBBIBAJICS C
KOHIIEIIIIVIeVt yIITy OJIeHvsl MHTerpary Ha hu-
HAHCOBBIX PBIHKAaX ¥ HeOOXOOMMOCTBIO dop-
MVPOBaHVS €IMHOTO PhIHKa OAaHKOBCKMX YCITyT
B EC.

B ocHoBy EBporerickoro 6aHKOBCKOTO CO-
103a TI0JIOXKEHBI 3 OTIOPHI (MexaHM3Ma):

1. EpyHbii HagzopHBI MexaHusM (Single
Supervisory Mechanism)

2. Envmsi MexaHnsM pUHAHCOBOTO 0310-
posrerns (caHay) 6aHKoB (Single Resolution
Mechanism)

3. EBpomerickasi cucTeMa CTpaxoBaHWS
BKIa10B (European deposit insurance scheme).

I. Edunvui nadsopnoiii mexanusm (Single
Supervisory Mechanism/SSM) - pazpabotaH c
LIeJIBI0 YCVWIeHMs HaI3opa 3a JeATeIbHOCTHIO
OaHKOB U1l TIOBBIIIEHMS VX YCTOMYMBOCTM K
CVCTEeMHBIM IIIOKaM Ha (PVHAHCOBBIX PBIHKAX
U COKpallleHMs cily4aeB OaHKpOTCTBa B OaH-
KOBCKOTI cpepe. CoryarieHne o ero Co3maHNUM
nogmvicato EspomnerickvM mapiiamenTom n Co-
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sBeToM EC B Mapte 2013 roga. Enqunein Hagsop-
HBIVI MeXaHM3M JIeVICTBYeT B IIOJTHOM o0BeMe ¢
4 HOs10ps 2014 roma. B pamkax JaHHOTO Mexa-
HIM3Ma OCHOBHYIO POJIb BBIIOJHSET EBpoment-
CKWUVI LIeHTPaJIbHBI DaHK, KOTOPBIVI OCYIIeCT-
BJII€T HaJ30p 3a KpyHIHeMImmMy OaHKaMu ro-
Cy[IapCTB 30HBI €BPO ¥ MPUCOeIMHVBIINXCH K
bankosckomy coro3y rocynapers. ELIb xkonTpo-
JpyeT KpymlHerme OaHKM, B TO BpeMs Kak
HalMoHasbHble perysaropsl (LIB) ocymect-
BJIIIOT MOHWUTOPVHT OCTaIbHBIX OaHKOB. [1aB-
Hom 3amavent EIIb v HatMoHaIbHBIX peryJisro-
POB, paboTaroIX B TECHOM COTPYIHUYECTBe,
ABJIeTCSl IIpoBepKa OaHKOB Ha COOTBETCTBIIE
HopMaM OanHkosckoro cekropa EC u yperysnm-
poOBaHVe BO3HUKIINX IIpo0JIeM ¥ BOIIPOCOB Ha
pauget cragum. C HogOps 2014 rona Espornert-
CKWV IIeHTpaJIbHbIVI OaHK Hadasl OCyIIeCTBIIATh
Ha/I30p 3a KpYMHenmmMy OaHKaMy 30HbI eBPO
B paMKax BBelleHV B HevictBue EnyHoro Haz-
30pHOro MexaHmsma. o BCTyIUIeHUS B CWITY
HOBbIX 1TostHoMounit ELIB Obl1a mpeiocrasiieHa
BCsl HeoOxoayMasi MHQOpMaLus 0 CUTyalun B
OaHKOBCKOVI cpepe, TIOJTyUeHHas IO pe3yJIbTa-
TaM MPOBeJIeHs BCeCTOPOHHeN OlleHKN. B pe-
3yJIbTaTe aHaIM3a IIpefiocTaBIeHHON MHQOp-
marym ELIB opgTBepmmt, uto Ha HosiOpe 2014
rojia IokasaTesIn (PMHAHCOBOVI OTYETHOCT $IB-
JISIFOTCSL. JOCTAaTOYHO YCTOVUMBBIMU AaXe IIPU
BO3HMKHOBEHWV 3HAUMUTEIbHBIX 3KOHOMMUe-
CKVIX U1 (PVIHAHCOBBIX PYCKOB.

II. Edunvuii mexanusm canayuu (punanco-
Bo2o 0300poBaenus) bankob (Single Resolution
Mechanism/SRM) - noppasymMeBaeT co3faHue
He3aBVCHMOV OT TOCyJapCTB-WIeHOB CUCTeMBI
cyOcuaypoBaHmss 0aHKOB, HaXOHAIIMXCS Ha
rpanu OankpotcTBa. CorialieHve O CO3IaHUU
nogncaHo Esponerickim napiamenTom u Co-
sBeToM EC B mapTe 2014 ropma. EqviHbm MexaHmsM
caHaIy OaHKOB JIEVICTBYeT B IIOJIHOM O0be-
Me c 1 auBapga 2016 roma. [JaHHBIT MexaHV3M
npuMeHsieTcd K OaHKaM, BXogaiyM B Eounbtil
Haosopuuuil  mexanusm (Single Supervisory
Mechanism/SSM). B Tom cirydae, nmaxe eciam
IIPY CYIIECTBYIOIEM XeCTKOM KOHTpoJIe, OaHK
OKa3sblBaeTcsl Ha TpaHM OaHKPOTCTBA, TO IIPO-
Lefypa UMHAHCOBOrO O03[10pOBJIeHMsl OaHKa
ocymiecTBIgeTcs: oy HaOmonenueMm Edunoeo
coBema no ¢punancoBomy o030opobaenuro (ca-
nayuu) 6anxobB (Single Resolution Board) un
¢puHaHCUpyeTcd naHHas rpoteypa 3 Eduno-
20 gonda canayuu 6anxob (Single Resolution
Fund), dopmupyeMoro 3a cyeT OTUMCIIeHUN U3
0aHKOBCKOTO CEKTOpa.

III. E6poneiickaa cucmema cmpaxoBanus
6x1a008 (European Deposit Insurance Scheme/
EDIS) - mpeprionaraeT cosjlaHue efyHO 00-
IIIeeBPOIIEVICKOVI CUCTEMbI CTpaxoBaHMs BKIIa-

1oB. 24 Hos0ps 2015 rona Espomnerickast komuic-
CUs IIpefiCTaBWla ITPOeKT 3aKOHa O CO3JaHUMU
EBpomnerickov cycTeMbl CTpaxoBaHMs BKJIafIOB,
OCHOBAHHOV Ha CYIIeCTBYIONIMX HallMOHaJIb-
HBIX CMCTeMaX CTpaxoBaHMs BKIanoB. /[laHHadg
crucTeMa OXBaTbIBaeT BKJIa/Ibl, pasMellleHHble
BO Bcex DaHKax 30HBI €BpO Ha CyMMy He Ooiiee
100 000 eBpo. HanmonanpHast cricteMa CTpaxo-
BaHUs BKJIa/I0B 1 EBpomnerickas cucreMa cTpa-
XOBaHMs  BKJIaJOB HaUMHAIOT [IeVICTBOBATE,
Korga 0aHK BCTyIaeT B IpoLenypy OaHKpOT-
CTBa WIM HauMHaeTcs IIpolieflypa cCaHaluu
(dpnHaHCOBOTO O03mOpOBIIEHNs) OaHKa ¥ He-
00XO/IMMO OCYIIeCTBUTD BBIILIATY II0 BKJIafaM
VI TpodVIHAHCHPOBATh UX IIePeBOf], B IPyTO
Oank. Ha 3aBepimaromem sTare IOCTpOeHVIs
EBpomnerickoyt cucTeMbl CTpaxoBaHWMS — BKJIa-
JI0B TIOfIpasyMeBaeTCs IIOJIHBIVI OXBaT JlaH-
HOWI CMCTeMOVI BceX BKJIaJIOB Ha TeppPUTOPUMU
30HBI eBpO, IOJIKPeIUIsieMbIVI TeCHbIM COTPY/I-
HyaectsoM ECCB n HanwmoHanbHBIX cucTeM.
YunutbiBasg TO, 4YTO HallMOHaJIbHbBIE CUCTEMbI
CTpaxoBaHMsl BKJIQJIOB MOTYT OCTaBaTbCs 10-
CTATOYHO YS3BMMBIMM K KPYITHBIM CHCTEMHbBIM
mokaM, nennbio ECCB gsisgeTcst obecriedeHne
PaBHOIO YPOBH# 3alllUThl BKJIQ/IYMKOB Ha Tep-
putopun baHKOBCKOro corosa, BHe 3aBUCH-
MOCTM OT TOTo, B KaKOM TIOCyAapcTBe-uleHe
OTKPBIT BKJIa/l.

BemmenepeunciienHble MexaHM3MBI 3aKpe-
wieHbl B EnyHOM cBoJie mpaBl okasaHus pu-
HaHcoBbIX yciyr (Single Rulebook for financial
services) - BceoObeMITIONIEM JOKYMEHTe, KOTO-
PBIVT peryympyeT Bech ITpollecC IleHTpasin3a-
LMY CUCTeM HaJl30pa, yIIpaBjieHus OaHKaMU B
KPV3VICHBIX CUTYaIIVsIX U 3alllAThI BKJIaTUMKOB.
JaHHBIVT HOPMATUBHO-ITPABOBOVI aKT BKJIIOYAeT
B ceDs perlaMeHT, IVPEeKTVBEL VI PYKOBOICTBA
II0 MIX MMIUIeMeHTallMl B HallYIOHaJIbHOe 3aKOo-
HojIaTesbeTBo [1].

PaspaboTraHHOe  HOPMaTVBHO-IIPABOBOE
peryiapoBaHyie OCHOBaHO Ha pasrpaHMYeHU
KomnereHnyy mHcTUTYyTOoB EC M rocymapcrs-
YJIEHOB, YTO CTaJI0 BO3MOXKHBIM TOJIBKO C IIOMO-
IO IIPVYMeHeHMs IPUHIIUIIOB CyOcuamapHo-
CTU Y IPONOPIIMOHAIIBHOCTY, 3aKperleHHBIX B
crarbe 5 [lorosopa o EBpornerickom corose.

CyTb HOBOIO IOIX0/a K yperyInmpoBaHuIO
KPV3VICHBIX CUTYyaIUI 3aK/II0YaeTcs B TOM, UTo-
OBl He XIaTh MOMEHTa HACTYIUIEHVS IIOJTHOV
HeIUlaTeXecrocoOHocT OaHKa, a MPMHMMATh
IIpeBeHTUBHbBIE Mephl Il obecriedeHus u-
HaHCOBOVI CTaOWIBHOCTI. [1eVICTBUTEIIEHO, Yke
JUTUTeJIbHOe BpeMsi PsJi SKOHOMVCTOB BBICTY-
HafoT B MOIEPXKKY TOIO0OHOT0 TIOfIX0a, KOTO-
PBIVI BKITIOYAET B ce0si 2 cocTaBIIsIoIIe:

1. YcosepieHcTBoBaHMe IIpy/eHIIVAIb-
HBIX HOPM ¥ Mep II0 HaJ30py 3a OaHKOBCKOV
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AeATeTIbHOCTBIO C IIeJIBI0 MpeayIIpeXaeHns
IIpefoTBpallleH s KpU3VICOB;

2. Omnpenenenvie Hambosee 3ddexTnB-
HBIX CIIOCOOOB  yIpaBileHVsl OaHKOBCKMM
KpM31caMy C HaVIMeHBIIIMY M3IeP>KKaMV IS
BCEX 3alfHTePEeCOBAHHBIX CTOPOH - OCHOBHAas
vzes 3aKII0YaeTcsl B CHVDKEHWV BepOSTHOCTV
OaHKpOTCTBa (PMHAHCOBOV OpraHM3alVV W
BO3HVKHOBEHMs yOBITKOB IPM HaCTYIUIEHVIV
Kpusvica B OaHKOBCKOVI CICTeMe.

[7aBHast HeIb paccMaTpyUBaeMOro IIOf-
xofla - IIpeyTpex/ieHre KpU3coB Ha paHHel
CTa/IUM - peaJin3yeTcs IOCPe/ICTBOM:

1. Ilpumenenns [duipektnBbl 0 TpebO-
BaHMAX K JocraTouHocT Kammraita (Capital
Requirements Directive/CRD 1V) [4], npums-
TOV BO WMcIojHeHMe Ioj1oxeHut baserra III B
EC, esbio KOTOPOVI SIBJISIeTCS BBeTIeHVIe HOBBIX
KOJIMYECTBEHHBIX ¥ KadeCTBEHHBIX TpeboBa-
HUV K IOCTaTOYHOCTY KaIlnTasla, JIVKBVUIHOCTY
" PVMHAHCOBOMY JIeBEPeKy ISl IIOBBIIIEHVIS
YCTOVUMBOCTY OaHKOB ITOCPEICTBOM YBesde-
HIS KallWTa/IM3alyiv M YCOBEPIIeHCTBOBAaHHO
CVICTEMBI YIIPaBJIeHVISI PUCKAMIL.

2. TloBblmeHns YpOBHS TOTOBHOCTM OaH-
KOB V1 OpraHOB BJIacTV K 3(ppeKTBHOMY paspe-
IIeHNIO TIPOOJIEMHOVI CUTYaLVIVI TIOCPEICTBOM
VICIIOIB30BaHMsL  MPOLIEAypPhl  (PMHAHCOBOTO
O3I0POBJIeHM (CaHAIINN).

3. BmemaTesbcTBa HaJ30pHBIX OpPraHOB
Ha paHHeVl CTaIuu AJIs IpefoTBpaIleHNs BO3-
MOXXHOTO 0aHKpOTCTBa (PVHAHCOBOV OpraHu-
3alnm.

4. TlpuMeHeHVS HOBBIX METOIOB aHTU-
KPWM3VCHOTO YIIpaBJIeH s, 3aKpeIUIeHHBIX B [111-
pexTuBe 0 (PMHAHCOBOM O30POBJIeHNV OaHKOB
(Banking Recovery and Resolution Directive/
BRRD) [5] n [dupexkTtuBe 0 cucreme cTpaxo-
BaHMs BKIaoB (Deposit Guarantee Schemes
Directive/DGSD) [6], st cmsirueHms mocien-
CTBUV KpM3WCa M YMEHBIIeHNS M3IepKeK Ha-
JIOTOIUIATe IBIIVIKOB.

Taxum 00pasoM, ycOBepIIeHCTBOBAaHHOE
IIpaBOBOE PeTy/IMpoBaHNe, HallpaBjleHHOe Ha
HOAIePKKY HeTUIaTeXeCcIIocOOHBIX ODaHKOB, Ha-
AeIVI0 HaJ30pHBIe OpraHbl HOBBIMI IIOJIHO-
MOYVISIMIA VI HOBBIMYU VHCTPYMEHTaMV BO3IeV-
CTBVSI Ha OAHKOBCKMWVI CEKTOP.

CrernyanmsupoBaHHbIe OpraHbl, OKa3bIBa-
IOIIIVIe IIOMOIITb HeIIaTeXXeCIIocOOHBIM OaHKaM,
B COCTOSIHWUVI OIIpefie/INTh Ha paHHeV CTafyy
BO3MOXKHBIe IIOTepy (YOBITKM) aKI[IOHEPOB 1
KPeIMUTOPOB ¥ CBOEBPEMEHHO TIOHM3UTh CTOV-
MOCTB UVCTBIX aKTVIBOB VIV YPOBEHb YCTaBHO-
o KalluTasla, a TakKe KOHBEPTUPOBATh Heobe-
CITeUeHHBIVI OJIT B [IOJIIO B YCTaBHOM KaIliTasle
I BOCCTAHOBJIEHVSI YPOBHS PeryJISITMBHOTO
KalmTala " Xu3HecrmocoOHocTv OaHKa. Takast

CTpaTervsi IIpeCTaBiIsieT COOOV IIepexoy OT
aHTUKPU3MCHOTO YIIpaBjieHns K (PUHAHCOBO-
My o3foposiieHuio. [J1aBHas 1eIb - m3bexaThb
IpVIMEeHeHMsT HecOaJlaHCMPOBAHHOIO IIO[IXO-
Ja B CIydae IIOBTOpeHMs Kpwusica, KOorja Ipu
HOPMa&JIBHOM PpasBUTUM COOBITUI IIPVOBUIB
NPVHAJIEXNT YacTHOV KOMITAHWUMY, a IIPU BO3-
HMKHOBEHWV IIPOOIEMHOVI CUTYaIUN M3IePXK-
KV CTAaHOBSITCS O0IIIeCTBEHHBIM OpeMeHeM.

Takmm oOpasom, cucrema obecriedeHwst
¢mHancoson crabmibHOCTY B EC OBUIA 3HAUM-
TEJIPHO pacIIVpeHa M CTajla BKJIIOYaTh HOPMBI
U NpaBwia, peryjmpyolye nporecc Kpeam-
TOBaHMS IPOOJIEMHBIX OAaHKOB IIeHTpaIbHBI-
M1 OaHKaMM, CHUCTeMy CTpaxoBaHWs BKJIa/IOB
¥ (UHAHCOBOE O03[I0POBJIeHNe IIPOOJIEMHBIX
OaHKOB.

3nauenue pepopmut npaboboeo peaysupobarus
banxoBcror desmevrocmu 6 EC

B mepsyio odepenp BBeleHWe B [IEVICTBE
HOBOTO IIPaBOBOIO PeryIMpOBaHVS OaHKOB-
ckont mesresibHOCTM B EC MONMOXWIO KOHeI|
AVICKYCCUIL O HeOOXOOMMOCTH CymeOHOro u
aIMVHVICTPaTVBHOTO BMeIlaTeIbCTBa B IIPO-
1LIecC aHTUKPU3VCHOTO ympasiieHus. B [Tupek-
TUBe O (PVHAHCOBOM O3[I0POBJIEHM (CaHALIVVI)
OarkoB M [IMpeKTuBe 0 crcTeMe CTpaxoBaHVs
BKJIaIOB OCHOBHO€ BHVIMaHVIe yeIseTcs: Heoo-
XOAVIMOCTVI TIOAIKPeIUIeHVIsI aIMHVCTPATVBHO-
TO BMeIllaTe/IbCTBa MeXaHM3MOM (PVHAHCOBOTO
03/I0POBJIEHNIS], YTO BBIXOIUT 3a PaMKM CyTry0o
aIMVHVICTPaTVBHOTO IIO/IXOa, BOCIPUHSATOIO
PSIOM eBPOIIEVICKVIX TOCYIapCTB.

PedopMoit IIpaBOBOrO  peryspoOBaHVs
Oarkosckov gesrertbHOCTY B EC ipeycmarpu-
BAaIOTCS pas3IMdHble (POPMBI BMeIaTeIbCTBa
rocyIapcTBa - OT IIPeIOCTaBIeHNs 3alIMOB /10
3aJI0ra HeJIBVDKMMOTO MMyIecTsa. OIHaKo Bce
BUJIBI TOCYIapCTBEHHOVI TIOAZIEPKKN B CpeITHe-
CPOYHOVI IIePCIIeKTVIBE He TOJDKHBI OTPaKaThCs
Ha rocyZapCTBeHHOM OIofIKeTe, TaKVM 00pazoM
IIpefjoCTaB/IeHHBIE JIeHeXXHBIe CPeICTBa IIOJDK-
HBI TIOCTETIeHHO BO3BPaIIaThCs 3a CUeT B3HOCOB
13 GaHKOBCKOTO cekTopa. [Tomrmo 3Toro, rocy-
HapCcTBeHHas OfepyKKa JOJDKHA COOTBETCTBO-
BaTh HOpMaM 1 npaBwiaM EC, perympyromym
IIpollecc OKa3aHMsl TaKOVl ITOMOIIY, a TakKxke
IIPOM3BOIMTBCS IS 1ieslell OepKaHvs -
HAHCOBOVI CTaOWIBHOCTVI ¥ HOpMaIM3alum
5KOHOMWYECKOVI CUTY ALV

B mcxmounTeIbHBIX CTydasx 0aHK MOXeT
BOCITOJIb30BaThCs TOCYIAPCTBEHHON IOIIEPXK-
Kot 0e3 coOImofieHs BceX HeOOXOIVIMBIX Tpe-
OoBaHWVI TOJTyYeHMs TaKOV IIOMOINM, HaIlpy-
Mep, B TeX CJIydasiX, KOIJIa BOIIPOC KacaeTcs
coxpaHeHMsI (PVHAHCOBOV CTaOVIIBHOCTY 3KO-
HOMVK TOCY/IapCTB-WIEHOB. B maHHOM ciiydae
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JeVICTBYIOT HallVIOHaJIbHbIe HOPMBI U ITpaBuJla
OKa3aHWs TOCYIapCTBEHHOV IOIIEPXKKM OaH-
KaM.

Brmactit EC xotar obecnieunts pmHaHCO-
BYIO CTaOVJIBHOCTD BO BCEX CEKTOPax S3KOHOMM-
KV ¥ VIMEHHO C 3TOW 11eJIbI0 OHM pacHIpwIn
repeyeHb KpUTepueB JTOIYyCTUMOCTY Tocyaap-
CTBEHHOI'O BMelllaTeJIbCTBa ISl yperyJpoBa-
H1g GaHKOBCKOTO Kpusiica, KOTOPBIVI B 0OOJIb-
IIIeVl CTelleHM COOTBeTCTBYeT HallOHaJIbHbBIM
HOpPMaM I10 BOIIPOCY OKa3aHMs rocydapcTBeH-
Hovi momomy. TakvM oOpa3oM, Ha JaHHBIVI MO-
MeHT IoCy/IapCTBO MOXKeT BMeIlIBaThCH TaxkKe B
Tex ciIydasx, KOTOpble paHee He IIpelycMaTpu-
BasIch HopMamu Itpasa EC.

Ourancoset kpusuc 2008-2009 rr. n ero
IIOCIIeJICTBYAS 3aCTaBIIIN IIepecMOTpeTh KpuTe-
puM rocygapcTBeHHOro BMerlartesibcTBa. Ilo-
AOOHBIVI MexaHM3M obecriedeHNsl (PYHAHCOBOI
CTaOVIBHOCTY HeJIb3sl HeIOOLIeHVMBATh, IIPU-
HVMasi BO BHUMaHMe BHYIINUTeJIbHBIe MHTep-
BeHIIMM B OaHKOBCKUVI CEKTOp, ITPOBOAVIMbIE
IIpaBUTEJILCTBAMM  €BPOIIEVICKMX TOCYHapCTB
B Ilepuo]] Kpusuca. B urore rocynmapcrseHHas
nojyiep>KKa HallMOHaJIbHBIX OaHKOB IIpM3Ha-
Ha foryctumon no npasy EC, ogHako oHa He
JOJDKHA ITPOTMBOPEUNTh HOpMaM 1 ITpaBulaM
BHYTpeHHero pbIHKa, TO eCTh He J0J/DKHa MCKa-
JKaTh KOHKY PEHIIIO.

HeobxonymMo oTMeTuTh, YTO BHIIIeNepe-
YyIcJIeHHbIe M3MeHeHMsl B [IPaBOBOM peryJInpo-
BaHMV OaHKOBCKOVI IeATEIBHOCTVI HOCAT CKOpee
paloHa/IbHBIN, a He paJIVKaJIbHBIN XapaKTep,
U TIpefCTaBJISAIOT COOOV yCOBepIeHCTBOBaH-
HYT0 KOMOVMHAIIVIO CTapbIX 1 HOBBIX METOJIOB.

Bropoit Bompoc, KoTophlit foDKHa ObLla
paspemmTh pedopMa perypoBaHys OaHKOB-
ckoro cexropa B EC 3aximtouasicd B TOM, KTO J0JI-
JKeH HeCT W3IepXKKM B cilydae OaHKPOTCTBa
Oanka. [IposenmeHue pedopMEl HOpMaTVBHO-
IIpaBOBOI'O PeryJMpoBaHus OaHKOBCKOV [ies-
TesibHOCT B EC - MOIIBITKA JaTh YeTKNIT OTBET
Ha BOIIPOC O pacIipefieJleHny OpeMeHM pacxo-
JI0B U TIOCJIEZICTBUI KpM3¥ica MeXIy BCeMU 3a-
MHTepecoBaHHbIMM JIMiaMu. OCHOBHBIE M3Me-
HeHMs B 3aKoHoAares1bctee EC xocHysmch MH-
TepecoB BKJIQUMKOB OaHKOB, KOTOPBIM OTHAJIV
IIpMOPUTETHOE 3HaueHVe B ouepeyt KpeauTo-
poB (pasmep BKJIajla He JIOJDKeH ITpeBbIIIaTh
100 000 espo). astee mayT BKJIa/ibl YaCTHBIX
JIVITI, IPeIIIPVSTUI MaJIOTO VI CpefIHero Om3He-
ca cepiire 100 000 espo. Opnako, eciii paHee
M3epKKM 110 BO3MeIeHWIO CPefICTB Ha cueTax
IIOKPBIBJIVICH 3a CUeT VMHBECTOPOB U pecTpykK-
TYpW3aLM JOJITOBEIX 00S3aTeIbCTB, TO IIOCIIe
3aBepIeHVst pedpOpMBI IUTA STVX Lieievt OyayT
3a/1e/ICTBOBaHbl CPeJICTBa, IpVBJIeYeHHble W3
0aHKOBCKOTO ceKTopa - ¢oHAa (PUHAHCOBOTO

0370poBJIeHMs (caHaumu) OaHKOB 1 (poHIA
cTpaxoBaHMs BKJ1a/10B. OcHOBHa 11eJ1b pedop-
MBI - OCBOOOAWTH HAJIOTOIUIATEIIBIIVIKOB OT
HEeOOXOIVIMOCTVI KOMIIEHCVPOBaTh yOBITKI He-
IUIaTeXXeCIocoOHOro OaHKa.

B mporiecce monroroskm pedopMel 60ITb-
II10e KOJIMYeCTBO CIOPOB BO3HUKIIO B CBSA3U
¢ cosgaHveM ¢oHga PUHAHCOBOIO O30POB-
seHns (caHauyy) OaHkoB. OOHAKO MHEHMS
5KCIIEPTOB 10 3TOMY BOIIPOCY pasie/IInCh —
OfTHV BBICTYIIaJIM 3a cosflaHue EpnuHoro espo-
Ievickoro (poHzia, 3a CYeT CpeiCTB KOTOPOIo
rocylapcTBaM-WwieHaM IIPeIOCTaB/IsUINCh OBl
KpeInTHI Ha IOKPBITHE YOBITKOB ITPOOIeMHBIX
OaHKOB, ApyTHe peryiaraam GopMupoBaTh Ha-
LMOHaJIbHBIE POH/IBI PVHAHCOBOI'O 03I0POBJIe-
Hus (caHalMM) OaHKOB, 3aeVICTBOBAaHHBIE IS
yperyampoBaHysi YOBITKOB B paMKax OIHOTO
rocynapcrsa-wieHa EC. B pesysiprare O6bU1 Havl-
JleH Komirpomuicce - B pamkax EC nmpenycmarpnm-
BaJIoch cosflaHme EqyHoro esponerickoro poH-
a 10 (pVIHAHCOBOMY O3/I0POBJIEHNIO (CaHaIIVI)
OaHKOB, HO C IOCTaTOYHO JINTEIbHBIM IIePVIO-
oM popMIUpOBaHNs 3a CUeT VHIVBVILY aJIbHBIX
B3HOCOB IOCyJIapCTB, y4acTBYOIMX B EnyHom
MexaHM3Me (PUHAHCOBOTO O3[0pPOBJIeHNs OaH-
KoB. Envmbm doHp, durHaHCOBOrO 0310pOB-
neHus (caHarmy) OankoB (Single Resolution
Fund) - maxogurca mop ynpasienuem Epm-
HOTO coBeTa I10 (PMHAHCOBOMY O3I0POBJIEHIIO
(canarmm) G6ankos (Single Resolution Board),
VICIIOTIB3yeTCsl TOJIBKO B CJIydae HemoCTaTod-
HOCTW CPeZICTB aKIIMOHEepOB " KpeIuTOpOB.
Lernesont yposeHb cpencts Enmnoro dona
¢rHaHCOBOTO 0310pOBIeHNS (CaHaIMM) OaH-
KOB - 55 mi1pA1. eBpo (uTo coctaBuT 1% OT BCex
3acTpaxOBaHHBIX BKJIa/IOB B 30He eBpo). BsHo-
cbl B SRF OynyT ocy1niecTBIsATbCsl Ha MPOTsKe-
Huu 8 s1et. 1o cocTostaMIo Ha 29 ceHTA0ps 2016
rojia rocylapcTBa-y4acTHUKN repeseint B SRF
10.8 my1pg,. eBpo [2].

JIvicKyccuy  OTHOCUTENIBHO pedOpMBI  C
IIpaBOBOVI 11 SKOHOMIYECKOVI TOUKM 3peHns He
IpekpamaroTcsa. Epponerickmit  6aHKOBCKM
COI03 - 3TO ellle OfIVH BaKHBIVI I11ar Ha ITy Ty I10-
CTpOeHMs IIOJIMHHOIO DKOHOMMYECKOIo W
BaJIIOTHOTO coto3a [7]. ToimpKo BpeMsi moKaxerT,
HaCKOJIBKO 3¢peKTMBHEI pa3paboTaHHBIE VH-
CTPYMEHTHI 11 MEXaHV3MBI.

OpHux [1eHer HeJOCTaTOYHO, YTOOBI ITO-
CTpouTh eamHyo Eppory Kak oOIIHOCTH Ha-
POZIOB, pasIeIAIoONINX edVHble eI U IleH-
HocTu. PaspasuBimiicss pUHAHCOBBIVI KPU3NC
BBISIBWI IIPOTMBOPEYNs. B VIHCTUTYIVOHAIIb-
Hom cucteme EC B oTHOIIIEHMY BOIIPOCOB 9KO-
HOMMKM ¥ (PMHAHCOB 1 IIOKasajl HeoOxomu-
MOCTb YIVIyOJleHMs WHTeTpalyyi B JaHHOM
HaITpaBJIeHUN.
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Pedpopmsbl B 0bs1acTit (priHAHCOB [TOJDKHBI
HOAKpeIrvIsATbess 2P PeKTUBHON SKOHOMIYe-
CKOVI TIOJINTUKOV, IIOCTOSIHHBIM MEXIocymap-
CTBeHHBIM /IMaJIOrOM B OTHOIIIeHUM pa3paboT-
K/ VI COIVIaCOBaHWS OOIIMX HAaIrpaBIeHWUV ¥
IIepCIeKTVB Pa3BUTHS, JKeJlaHVeM COJIeVICTBO-
BaTh 9KOHOMWYECKOMY U COIMaJIbHOMY IIpO-
rpeccy, IOfiJlepK1BaTh 3aHATOCTb U yKPeIUIATh
COIMAJIbHYIO CIUIOUeHHOCTh, a (PUHAHCOBBIV
CeKTOp HeOoOXOMMO paccMaTpPMBaTh KaK Cpefi-
CTBO, CIIOCOOCTBYIOIIIEe Pa3BUTUIO PeasbHOro
CeKTOopa SKOHOMUKM 1 Ou3Heca.

Hecmotps Ha cy1iecTByloIye IpoTMBOpe-
918, IIpOIIece M3MeHeHVs PerysIpoBaHus OaH-
KoBckom cucrembl B EC mpuBeieH B IBIDKeHMe,
YTO JJaeT OCHOBaHWM )1 ONTHMM3Ma U HaJlex-
bl Ha JJIATeJIbHOe TofJlepKaHue (PrHaHCOBOV
crabmipHOCTU B EBpOre.

PeSyanaTBI nucciaea0BaHUA

B pabore paccMOTpeHbI ITpeIIOChUIKI
cdopmmposanmsa  Eporerickoro 6aHKOBCKOTO
COI03a, OCHOBHBIE MeXaHW3MbI ero pyHKIIVO-
HypoBaHus (EAVHBI HaT30pHBIT MeXaHW3M,
Enymbin mMexanusMm caHauyy  (puHaHCOBOro
o3opositeHnsi) 6aHKoB, EBporierickasi cucrema
CTpaxoBaHMsl BK/IaJIOB) U ITpaBoBas OCHOBA ero
nesTetbHOCTY (EMMHBIN CBOZ, TpaBI OKa3aHs
(prHAHCOBBIX YCIIyT).

AHanns pe3ysIbTaToOB

MwpoBoit (pUHAHCOBBII 11 3KOHOMMUeE-
ckuit kpusuc 2008-2009 rr. mocrerneHHO mepe-
pocimit B EBpomerickui  JOITOBOVI  KPW3KC
CTajI OCHOBHOVI IIPVYMHOV 11 ITepexopa Espo-
IIeVICKOTO COI03a Ha HOBBIVI STaIl VHTEeTpaLyi
IOCPEeOCTBOM  YKPEIUIEHWSI COTPYOHIMYeCTBa
rocymapcTs B pamkax DBC. PesyybraToMm mpert-
JIOXKeHUs 10 (OPMMUPOBAHUIO IOMIMHHOIO
(genuine) DBC crajo cosmaHme Ha ero 0Oase
Espomnerickoro 6aHkoBckoro corosa. Epporeri-
CKUVI OAaHKOBCKMVI COIO3 IIPeICTaBIsieT COOoM
COBOKYIIHOCTb MEXaHWM3MOB, HaIlpaBJIeHHBIX
Ha IpefynpexaeHye KpuscoB B 0aHKOBCKOT
cdepe EC.

AXTUBHOe BBefleHVUE B JIeVICTBME MeXa-
HU3MOB (PyHKIIMOHMpOoBaHMs EBporierickoro
GaHKOBCKOTO COI03a TOBOPUT O 3aMHTepecoBaH-
HOCTV VIHCTUTYTOB W TocypapcTB-wieHoB EC
B yIIyOJleHUM MHTerpalyiOHHBIX IIPOIeccoB.
PaspaboranHoe B pamkax Ebpomerickoro Gan-
KOBCKOI'O COI03a HOPMAaTWMBHO-IIPABOBOE pery-
JIMpoBaHMe, 3aKpervleHHoe B ExauHom cBose
IIpaBWI OKa3aHWS (PUHAHCOBBIX YCIIYT, SIBJIS-
eTcsl TIpaBoBOV ocHOBOV EBpomerickoro GaH-
KOBCKOI'O COI03a. BpIIIeynioMsIiHyTble HOPMBI U

IpaBWia IIpU3BaHbl IIpeAyIpeXxaaTh Kpusvic-
Hble sBJIeHNsI B OaHKOBCKOW cdpepe, obecrie-
gyBaTh 3 PeKTNBHOe YIIpaBIeHue OaHKaMu
PV BO3HMKHOBEHMM IIPOOIeMHBIX CUTYallui
1 obecriednBaTh BBICOKWUVI YPOBEHB 3alllATHI
BKJIaguMKoB Ha Bcent Teppuropun EC. B pawm-
kax EpuHOro Ham3opHOTro MexaHWM3Ma OBUIM
pacimpensl nionHoMmound ELIB mo nHamsopy B
OaHKOBCKOVI cepe.

3axk/IroueHme

EBpormerickmit GaHKOBCKMVI COI03 — HOBBIN
STaIl e€BPOIEVICKOV MHTerpaluii, KOTOPBIN 3a-
CJIyXKMBaeT MPWUCTAJIbHOIO BHUMAaHMS W TIIA-
TeJILHOTO M3y4deHnsd. B pamkax maHHOro srarma
pa3paboTaHBl 11 BBelIeHBI B EVICTBIIE OIpere-
JIeHHble MeXaHV3MBI, HallpaB/leHHBle Ha o0e-
criedeHne (PUHAHCOBOM cTabwibHOCTM B EB-
porie, a TakkXe HOpMaTMBHbIe JTOKYMEHThI, Ha
OCHOBe KOTOPBIX (PYHKIMOHUPYIOT [laHHbIe
MeXaHM3MbI — ENVHBIVI CBOJ, ITpaBil OKa3aHs
pMHAHCOBBIX YCIIyT, BKJIIOYAOLINII perjlaMeHT
1 HeCKOJIBKO JIMpeKTuB. EBporerickmit 6aHKOB-
CKUVI COIO3 ITpM3BaH pasopBaTh TECHYIO CBSA3b
OaHKOBCKOTO CeKTOpa C KOHKPETHBIMW TOCY-
JapcTBaMU VI BBIBECTV ero peryJiMpoBaHye Ha
HaJIHalVIOHAJIbHBIVI YPOBEHb U 3a CUeT 3TOI0:

1. banku cranyT Oojlee yCTOVUMBBIMM K
CHCTeMHBIM IIOKaM: IIeHTpajIM30BaHHbI Hajl-
30p 3a OaHKaMm obecrieumT CTporoe coOOIIIO-
JleHVe IIPYJeHIVaIbHBIX HOPM B OTHOIIICHUV
JIOCTaTOYHOCT Pe3epBOB KaluTasla U JIVKBU/I-
HOCTU U, KaK CJIe[ICTBIe, YKpeluT (priHaHCOBOe
I10JI0)KeHVe OaHKOB, TIOBBICUT MX CIIOCOOHOCTD
IO YIIPaBJICHMIO PUICKaMM, CBA3aHHBIMU C UX
JesATeJIbHOCTBIO.

2. ®uHaHCOBOE 03[I0POBJIeHNe (CaHaIlVs)
1Ipo0sieMHBIX OaHKOB OyeT MpoBOAMUTBCS Oe3
NPVIBJIEUEHN CPeICTB HaJloroIuIaTelIbIINKOB,
He co3/jaBasd JIOIIOJIHUTEJIBHOV Harpysku Ha
rocyzapcTBeHHBIVI OI0/KeT: PriHaHCOBOe 03/10-
PpoBIIeHMe (caHaIys) OaHKa OCYIIeCTBIIIeTCs 3a
CUeT CPEe/ICTB aKIMIOHepOB 1 KPeIUTOPOB U 3
CPeJICTB cIielraIbHO CO3aHHOro oHIa.

3. baHku mproOpeTyT HeICTBUTEIHHO eB-
POIIeVICKMI CTaTyC, TaK Kak Oy[ayT HaXOIUTbCS
O]l HA/I30POM B paMKaX VICTMHHO eBpOIlevi-
CKOrO0 MexaHW3Ma, U, B CJIydae BO3HVKHOBe-
HIS KPU3VICHBIX CUTYaIVVL, OHU Takxke OymyT
YIIPaBJIATECA Ha OCHOBaHWM HaIHAIIVIOHAJIbHO-
rO MeXaHM3Ma.

4. BwiagumkaMm olecriednBaeTcsl OfVHa-
KOBBIVI yPOBeHb 3allIUThI B paMKax EBpornericko-
ro OaHKOBCKOro coro3a: EBporerickasi cuctema
CTpaxoBaHVs BKJIaJIOB ITOBBICUT YCTOMYMBOCTD
OaHKOBCKOTO CO03a K OyayIInM (pUHAHCOBBIM
KpU3McaM 3a CYeT CHVDKeHUs YSA3BMMOCTM Ha-
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PEQGOPMA MPABOBOIO PEMYJIMPOBAHWUS BAHKOBCKOW AEATE/BHOCTU B EC

OVMOHAJIBHBIX CHUCTEM CTpaxXOBaHMA BKIIAIOB K
KPYIIHBIM JIOKQJIBHBIM IIOKaM V1 CHVDKEHVIA 3a-

BUICMOCTVI OaHKOB OT CPeJICTB TOCyJapCTBeH-
HOro OIOoImXera.

10.
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PREREQUISITES AND KEY PROVISIONS OF THE EU’S BANKING

REGULATION REFORM

Introduction. The article deals with the re-
form of the banking regulation in the European
Union.

Materials and Methods. The author made a
theoretical and empirical analysis of the main
sources of international and European law, the
jurisprudence of the European Court of Justice
, the studies of domestic and foreign scholars,
analytical documents of the EU institutions and
bodies and international organizations.

Results. It is proven in the article that the
reform of the legal regulation of banking sec-
tor in the European Union was aimed at deep-
ening the integration process in the European
region. The reform was supposed to implement
the European Banking Union project, which is
based on 3 mechanisms - Single Supervisory
Mechanism, Single Resolution Mechanism and
European deposit insurance scheme. These
mechanisms are enshrined in the Single Rule-

book for financial services that is a comprehen-
sive document that regulates the whole process
of centralization of banking supervision, crisis
management and the protection of depositors.
This legal act includes a regulation, the direc-
tives and guidelines for their implementation in
national legislation.

Discussion and Conclusions. The main rea-
son for the revision of the banking regulation
in the European Union was the inefficiency of
the existing mechanisms of resolving crisis situ-
ations, especially after the global financial and
economic crisis of 2008-2009, which quickly
gained a systemic character and became the
largest in history. The emergency measures of
financial support in this situation did not have
the desired effect and the financial and banking
crisis has continued by inertia to gain momen-
tum. It affected the real sector of the economy
and marked the beginning of a long and pro-
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tracted recession with high unemployment and
social upheaval in a number of European coun-
tries. The leadership of the European Union was
forced to change the approach to the problem in
connection with the onset of the second wave of

a genuine Economic and Monetary Union. The
reform of the EU banking sector was intended
to create a European Banking Union and aimed
at improving prudential regulation and bank-
ing supervision with the purpose of preventing

the crisis in the summer of 2011, when a vicious
circle of sovereign and banking risks explicitly
manifested itself. The President of the Europe-
an Council Herman van Rompuy was the first
who said about the need for the reform in June
2012. He outlined in his report the main direc-
tions of the reform and called for the creation of

crises and finding the most effective ways of
managing banking crises.

Elena Osokina,

Research Student with the Department of
European law, MGIMO University under the
MFA of Russia.

Knrouessle cioBa:
bankosckoe npaso EC, Epornterickmit
OaHKOBCKWUII CO03, €IMHBIN HaJI30PHBIV
MeXaHM3M, e[IVIHBIVI MeXaHM3M CaHall
(prHAHCOBOTO 03M0POBIIEHIST) OAHKOB,
eBpOIIeVIiCKas CrcTeMa CTpaxoBaHVs BKJIaIOB,
Envmbii ceopt mpaBil oKasaHvs PVHaHCOBBIX

YCIIyT.

Keywords:
European Banking Law, European Banking
Union, Single Supervisory Mechanism, Single
Resolution Mechanism, European Deposit
Insurance Scheme, Single Rulebook for
financial services.

References:

1. Official website of the European Banking Authority. URL: http://www.eba.europa.eu.

2. Official website of the Single Resolution Board. URL: https://srb.europa.eu.

3. Byrne J.,, O'Connor T. Creditor rights, culture and dividend payout policy. Journal of multinational financial
management. 2017. Vol. 39.

4. Communication from the Comission to the European Parliament and the Council «A Roadmap towards a Banking
Union». URL: http://eur-lex.europa.eu.

5. Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity of
credit institutions and the prudential supervision of credit institutions and investment firms, amending Directive
2002/87/EC and repealing Directives 2006/48/EC and 2006/49/EC. Official Journal L 176, 27.6.2013.

6. Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a framework for
the recovery and resolution of credit institutions and investment firms and amending Council Directive 82/891/
EEC, and Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU and
2013/36/EU, and Regulations (EU) No 1093/2010 and (EU) No 648/2012, of the European Parliament and of the
Council Text with EEA relevance. Official Journal L 173, 12.6.2014.

7. Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014 on deposit guarantee schemes
Text with EEA relevance. Official Journal L 173, 12.6.2014.

8. Herman Van Rompuy, Report by President of the European Council «Towards a genuine economic and monetary
union» (Brussels, 26 June 2012). URL: http://www.consilium.europa.eu.

9. Hirsch W. Law and Economics. 3rd Ed. Academic Press, 1999.

10. Niinimaki J.-P. Spatial competition in the banking system: Alternative lending technologies and collateral assets.
Journal of multinational financial management. 2016. Vol. 35.

11. Polinsky M., Shavell S. Handbook of law and economics. Vol. 2, 1st Ed. North Holland, 2007.

12. Xafa M. European Banking Union, Three years on. CIGI Papers, Ontario, 2015. Vol. 73. URL: https://www.cigionline.
org.

74 MpaBo n ynpasneHue. XXI Bek



YMNPABJIEHUE: TNMPOBJIEMbl U NMEPCNEKTUBLI

ITPON3BOOCTBEHHBIE COBETBI B POCCUN U
PA3BUTBIX CTPAHAX EBPOITIEVICKOT'O COIO3A
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BBedenue. B cmamve paccmampubaromes 0ocmamouHo akmyaibHble npodaeml,
cBasanmvie ¢ npaBoBuim peeyaupobanuem desmenvHocmu npousboocmbertuvix cobeno
¢ Poccuticrort @edepayuu u nexomopwix pasbumulx cmpanax E6ponetickozo Coro3a.

B coBpemennvix ycaoBusx pasbumus sxonomuku Poccuiickoit @edepayuu 8 op-
eAHU3AKUAX Heobxo0uMo cobepuiercmbobarue mexanusma npedcmabumerscmba pa-
bommnuko8 6 ynpabrenu SmuMu Opanu3AYUAMU KAk 00UH U3 cnocoboB yayuueHus
IKOHOMUHUECKUX noKa3ameetl u cmabuibHo2o pocma.

Odnako eobopums 0 xaxux-aubo nosumubnvix npoyeccax 6 smotl cgpepe oduje-
CMBeHHbIX OMHOUEHUTL OKA Npex0ebpeMenHo, NoCK0AbKY pabomHUKY caMu He 1po-
ABas10m Heodxo0umon akmubrocmu 6 ynpabienuu opeanusayusMu, 0axe He Numa-
1omcs peasu3oBams umerousuecs npaba.

B mo xe 6pems pabomodameu nposbaenue akmuBHOCHIU 0MOeAbHBIX pabOMHIL-
K06 aubo kosrexmuba pabomuuxof odbiuHo paccmampubaom kak Gmeuiamenscmbo
6 npousbodcmbennyio OesmesvHOCHb Op2aHU3AYULY, HecoDAI00eH e KOMMepUeckol
mauHsL u 0p.

[osBubuiuecs cpaBrumenvro HedabHo 8 Poccuu npousbodcmbernnsle cobenvl, Ko-
mopbsle Mo2Au 0bl cmams Hapabre ¢ NPogcoio3ami opeanamu, npedcmabisoujumu
UHImMepecsl HAeMHbLX pabomHuKo6, noka euje HAX00AMCA Aub 6 cmaduu gpopmupoba-
HUA, U PearbHbLMU NOAHOMOUUAMY He 004a0aion.

B pas6umuix cmpanax E6ponetickoeo Corosa (Dedepamubuasn Pecnybiuka Tepma-
Huu, Opanyus, Abempus, Yewickan Pecnybauxa u mHoeue opyeue) HaxonieH Becoma
UHMepecHbviil onbim co30anus u desmersHocmu npousbodcmbertvix cobemob, komo-
polil npu onpedeseHHbix 00cmosmesvcmbax moxem 0vims ucnoavsoban 6 Poccuu.

Mamepuaavt u memodst. Memodosoeuueckyto ocHoBy Hacmosye2o npaboBoeo
uccaedoBanus cocmabus memoo HAYUHO20 NO3HAHUA. B cmamve makoke ucnoav3oba-
AUCH makue odujenayuHvie u ompacieBoie mMenoosv. Kax aHaius, CUHmes, (hopmasbHo-
A102UHeCKUTl Memoo, UCTOpUUeCKUtl Memoo, npuemsl 0puoUteckozo moaxobanus,
1meopemu1eckoeo nocnpoeHus, cpabuumenstoe npabobedeniie.

Pesyavmamor uccredoBanua. B pesysvmame npobedenrozo HayuHoeo uccae-
doBanus ocyujecmbienvl AHAAU3 U 0000ujeHIUe HAYUHDLY, HOPMAMUBHBIX U NPAKIIIL-
ueckux mamepuarol, cgpopmyaupobansvt u 000cHoBansL meopemueckue noA0KeHus
u Bvibodvi. Ilpaboboe peeyrupobanus desmesvHocmu npousBodcmbennvix cobeno
6 pasbumoix cmpanax E6poneiickoeo Cotoza umeem cboro cneyudpuxy, kpaine om-
AuMHY10 om npaboBoeo peeyaupoBariie desmesvHOCU SMUX 0p2anol obujecmBentorl
camodeamenvrocmu 6 Poccutickoi @edepayuu. VicnoavsoBanue Poccueil, xax npeo-
cmabasemcs, 3mo2o MexxOyHApoOHo20 onbvima no36oaum cnpare 06u2anmvcs 1o nymu
pasbumus npousboocmbennoil demokpamuu, npubieuenuo SHAYUMeEAbHbIX c10e6 Ha-
EMHbLX pabomHUKoB K peasbHoMY Ynpadienuio op2anu3ayuami.

* lllyraeB AHApen AneKceeBuY, JOKTOP IOPUANYECKMX HayK, Npodeccop Kadeapbl agBokaTypbl MexayHapoaHo-
npaBoBoro dakynbreta MMIMMO MU P®, rnaBHbIi Hay4YHblii COTPYAHMK MHCTUTYTa rocyaapcTsa 1 npasa PAH, Mo-
YeTHbI agBokaT Poccuu.
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Obcyxoenue u saxatouenus. ObocHobana Heobxodumocms 3aumcmbobanuis
Poccuiickon ®edepayuer nepedobozo onvima desmessHocmu npousBoocmbennix co-
Bemob 6 pasbumuvix cmpanax E6ponerickoeo Cowsa (I'epmanuu, @panyuu, Abcmpuu,
Yewicxon Pecnybauku u Hexomopwix Opyeux). [1pousbodcmbertvie cobemuvl 8 Poccuu
He 00/xHbL n0Bmopums HeeamubBHviil onvim co30anus  1no000HbLX 0dujecmberHbix
opmupobaruii 6 90-e 200wl npouisoeo bexa 6 CCCP, xoeda nabasanmbvie mpyoobsim
Kossexmubam onu cmaau 0yoAupoBams, a 6 HeKOMOPbIX CAYUAAX U NOOMEHAMY, pa-
bomy npocpeccuonarvtvix co10308, umo npubeso K kpaire ompuyamessHbiM 044 pas-
Bumus peasvHoil npou3BodcmBerHot 0eMOKpAMUU nPoyeccam.

1. BBegeumne

Mmae 2012 roga ObuT M3maH Ykas Ilpe-

sugenta Poccuiickonn  ®Depeparym

B.B. ITytnna Ne 597 «O meponpusarn-
X TI0 peajIn3aliyi rocy/1apCTBeHHOV COLValb-
HOVI IOJINTVKW», T7e ObUIO TaHO IOpy4eHe B
«I1eJIsIX pacHIMpeHus ydacTusd paOOTHUKOB B
yHpaBJIeHU/ OpraHu3alisMy IIOATOTOBUTb 10
1 mexabps 2012 roma mpemIoXeHNs 10 BHece-
HUIO B 3aKoHoAaTesIbcTBO Poccmiickonn depte-
pauyy M3MeHeHWUVI, KacaloIuxcsd CO3aHus B
OpraHM3alaX IIPOM3BOJICTBEHHBIX COBETOB, a
TaKKe OIIpeIeIeHIS X ITOJTHOMOYMV» .

3arem ObUIM BHeCEHBI COOTBETCTBYIOIIVE
v3MeHeH B cT.22 Tpymosoro kofekca Poccuii-
ckon Depepanm [nastee no tekcry TK POD].

AHarmM3Mpysd  COOTBETCTBYIOIIMV  ITYHKT
cratbu 22 TK PD, MOXHO BBIIEIUTH HECKOJIBKO
Ba)KHBIX IPU3HAKOB, XapaKTepu3yIOIIMX IIpo-
V3BOJICTBEHHBIV COBeT Kak OfTHy 13 popM IIpo-
M3BOJICTBEHHOVI [IeMOKPaTUA.

Bo-miepBrIX, 3T0, DeccriopHoO, oftHa 13 hopMm
ydacTysi HaeMHBIX paOOTHVKOB B yIpaBJIeHUU
ITPOM3BOJICTBOM; BO-BTOPBIX, ITPOM3BOZICTBEH-
HBIVI COBET - HOBBIVI YYaCTHMK COIIVAJIbHOTO
IapTHepcTBa (XOTs TaKas IIO3MIIM, KaK ITpe]l-
CTaBJIsIeTCs, BBI3OBET OIlperieJieHHOe KoJjIye-
CTBO CIIOPOB); B-TPeTbUX, MHUIIMATIBA €ro CO3-
HaHVS VICXOTINT OT pabOTOIaTesIs; B-UeTBepPTHIX,
BOITPOCHI CO3TaHMs U pabOTHI MPOV3BOICTBEH-
HOTO COBeTa — BOIIPOCHI JIOKaJIbHOTO ITPaBOBOI'0
peryipoBaHNs; B-IIATIX, 3TO VICK/TIOUNUTEILHO
COBellaTeJIbHbIVI OpraH; B-IIIeCTBbIX, OH He MO-
XKeT 1 He JIOJDKeH IOJIMeHSTbh (PYHKIUM BbI-
OopHOro MpodCOI03HOTO OpraHa; B-CeAbMBIX,
I 3TO OYeHb BaXXKHO, ecJIV 110 MHUIIMATHBe pa-
OoTomarerisi TAKOVI COBET CO3aH, paboTofaTesb
BBIHY)XIEH OyIeT CUMTaThCs C IIPUHATBIMU
JaHHBIM COBeTOM perteHusMn. To, 4To mpoms-
BOZICTBEHHBIVI COBeT popMUpyeTcs U3 Yucia
Hanboslee yBakaeMbIX pabOTHMKOB JaHHOW

opraHm3aluy, pu3BaH, II0 MHEHVIO 3aKOHO/a-
TeJIeV, TIOBBICUTB aBTOPUTET 3TOr0 O0IIeCcTBeH-
HOT'O OpraHa, " ¢ 3TUM MOXXHO ITOJIHOCTBIO CO-
[JIACUTbBCSL.

[IpencrapisieTcs, YTO IPOU3BOACTBEH-
Hble coBeThl B Poccmm TOJDKHBL CO3[1aBaThCs B
IIepByIO odepeslb TaM, Ifie He PYyHKIVOHUPY-
10T BBIOOpHBIE ITPO(COI03HBIe OpraHbl. Peun B
IIepBYIO ouepeb MIeT O CyOBbeKTax Mpepu-
HVIMAaTeIbCKOVI AeSITeJIbHOCTY, (He3aBUCUMO OT
VIX OpTraHM3alIOHHO-IIPAaBOBOI POPMBI) C He-
OompriM (1o 100 westoBek) IITaTOM HAaeMHBIX
paboTHMKOB (Masble TpefnpusiTis). He cexper,
YTO TaM IPOCOI03HbIe OpPTraHM3aLINY CO3[IAI0T-
Csl KparlHe HEOXOTHO. DTO, C OJHOVI CTOPOHBI,
¥ HexejlaHMe paboroparerst cosmaBaTh cede
VI3JIMIIHME IPpo0sIeMbl, KOTOpble BO3HUKAIOT B
CBSI3UL C IOSIBJIEHVEM B OpraHM3alui  BeIOOp-
HOTO TIPO(COI03HOrO OpraHa (HeoOXOIVMOCTb
3aKJIIOYeHNs] KOJUIEKTMBHOIO [I0roBOpa, He-
00XOIMMOCTb YUMTBIBaTh MHeHMe IIpodcoro3a
IpY pelleHNM Hanbosliee BaXXHBIX KIIIOYEBBIX
BOITPOCOB YCTaHOBJIEHNsI PeXMMOB pabouero
BpeMeHI 1 BpeMeHM oT/bIxa 1 T.I1.). C gpyro
CTOPOHBI, 3a IIePUOJ] IIePeCcTPOVIKI 1 Ilepexoyia
CTpaHBI K PBIHKY POJIb ITPOCOI030B B KMU3HU
CTpaHBl IIpeTepIiesia CyllleCTBeHHbIe M3MeHe-
HUs. Y oIperesleHHON KaTeropuy HaeMHBIX
PpabOTHMKOB MOSABWIACH COIMaJIbHAsSl —aIlaTis
K Mpodcoro3aM B IIPUHIINIIE, ITOCKOIBKY 3TV
PpabOTHMKM yITPOIIIeHHO pacCMaTpUBAIOT IIPo-
¢pcoro3bl Kak OCHOBHOVI MCTOYHMK IOJTyYeH s
COIICTPaxXOBCKMX IIyTeBOK Ha JieueHNe, OT/IbIX
(BKJIIOYAs M JIeTCKUIL OT/IbIX), OIUIATY JIVICTKOB
BpPeMeHHOVI HeTPyIOCIIOCOOHOCTY U T.JI., U He-
BEpPHO I10JIaratoT, YTo IIPOdCOIO3bI TUX ITOJTHO-
Mounyi B mpvHITnIte jmienst [1. C. 24-27].

ABTOp OTHIOOB He coOMpaeTcs HOKasbl-
BaTh, YTO ITPOM3BOJCTBEHHBINI COBET BIIpaBe
3aMeHUTh BBIOOPHBIN MPOQCOIO3HBII OpraH.
OH (IIpoM3BOICTBEHHBINI COBET) MOXeT pac-
CMaTpMBaThCA JIVII KaK IepPBbIV 3Tall IIPUBIIe-

1 CobpaHue 3akoHopaTenbcTBa Poccuiickon depepaummn. 2012, NQ 19. Ct. 2334,
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4YeH!sI HaeMHBIX pabOOTHMKOB K YIIpaBJIEHNIO
OpraHM3aIer B TOM ciIydae, ecyii Ipodcoro3
B opraHm3anuu He cos3maH. IIperncrasisercs,
9TO B IIOTOOHBIX CUTYAIIVISIX YK CO3[IaHHBIN B
OpraHV3alMy IIPOVI3BOICTBEHHBIVI COBET BIIOJI-
He IIpaBOMOYEH BBICTYINUTh VHUIATOPOM
CO3[IaHMS BBIOOPHOTO IPO(COI03HOIO OpraHa,
obecrieunTh Ha IEPBBIX ITOPax HEOOXOMVIMbIE
OpraHV3alOHHBIE MEepPOIIPUSTHS 110 €ro CO3-
maumio. Takum 0Opa3oM, TaKoV COBET MOXET
CTaTh TeM OOIIeCTBEHHBIM OPraHOM Ha IIpOW3-
BOJICTBe, KOTOPBIVI OyZleT OTBeTCTBEHEH 3a pas-
BUTVIE B KOHKPETHOVI OpraHm3allny, I7e He Co3-
IaH PO COIO3HBIN OPTaH, IIPOM3BOICTBEHHO
JeMOKpaTuyi, OTBETCTBEHEH 3a IpVBJIeYeHIe K
y4acTVIO B yIIpaBJIeHVV IIPOV3BOACTBOM dUile-
HOB TPYIOBOTO KOJUIEKTVBA, YTO MOXeT pac-
CMaTpMBAThCS KaK OJIHA W3 €ro BasKHEVIIVX
dynximn [2. C. 161-165].

II. Mogenu npon3BOACTBeHHBIX COBETOB
B pa3BUTHIX cTpaHax 3anagHou EBponsbl

Yare Bcero B 3anagHont EBpone npunsaTo
BBIJIEJIATH [IBe OCHOBHBIX MOJIENIN IIPefICTaBu-
TeJIbCTBA PAOOTHMKOB C TIOMOIIBIO ITPOV3BO/-
CTBEHHBIX COBETOB: HEMeIKyIo W paHIy3-
ckyto. Hemerxme mpow3BoCcTBEHHBIE COBETHI
COCTOSIT VICKITIOUMTEIBHO W3 IIpefICTaBUTeIIeVt
PabOTHVKOB 1 HEVICTBYIOT B KauecTBe KOHTpa-
reHTa paboTomaresisi Ha ypOBHe MPeIIpUsTHSL.

@paHITy3ckasi MOIeIb «KOMUTETOB IIpel-
npugts» (dpp. Comitéd entreprise) mperncras-
j1sieT coOOVI COBMECTHBIe OpraHbl paOOTHVIKOB
n paboronareseit. OKOJI0O Tpex deTBepTeil Co-
IJIallleHVi 00 OopraHw3aluy IPOV3BOACTBEH-
HBIX COBETOB B EBpoITe peamsyroTcs B COOTBET-
CTBUM ¢ (PPaHIy3CKOV MOIEIbI0 COBMECTHOTO
IIpefiCTaBUTeIbCTBA. [lesSTeTbHOCTE KOMUTETOB
IpeanpuATs PUHAHCHPYETCs 3a CUeT CIery-
aJIbHBIX B3HOCOB paboTopaTerisi, OH ke 00si3aH
VHUIIMMPOBATh BEIOOPHI B KOMUTET V1 IIPOBECTV
nx [3. C. 109-110].

[MomHOMOUMST  PpaHITy3CKOr0 KOMWTETa
HpeApUATIs IeJIATcs Ha fBe cepbl: 9KOHO-
MIUECKYIO U COLVaIbHYI0. B akoHOMITdecKom
cdepe (ympapieHUecKye BOIIPOCHI, HOCSIIVIE
He Pa30BbIVl, OTHOCAIINVICS K OTHOMY paboT-
HUKY XapaKTep) KOMWUTETBl IIPeIIpUsTIL
VIMEIOT IpaBo Ha IOJIy4YeHue MHMOpMaIni OT
paboTopaTensi ” Ha IpoBeleHVe KOHCYJIbTa-
it ¢ HuM. HarmoxunTs 1opuayaeckoe BeTo Ha
peliieHVe paboTomaresisi HEBO3MOXKHO, OFHAKO
Ipollefiypa IIpoBeleHVsI KOHCYJIbTAluil [JaeT
BO3MOXKHOCTb OKa3aTb Ha paboTomaresis HEKO-
TOpOe [1aBjleHne. B coumanbHOM cdepe Komm-
TeTHI IIPEANIPUSTUN B paMKax CBO€VI T0BOJIBHO
IIVIPOKOVI KOMIIeTEeHIINN 00JIafafoT caMOCTOS-

TeJIbHBIMM ITpaBaMy TI0 CO3/TaHUIO U yIIpaBJie-
HUIO COLVIaJIbHBIMY 00BbeKTaMy, MOTYT JIaBaTh
obsi3aTeIbHbIe IS VICIIOIHeHMs paboromare-
JIeM PyKOBOJISIINe YKa3aHVs.

Komurersl mnpennpusaTms cospgaroTcs B
00s13aTeJIbHOM TIOpsfIKe, ec/I KOJIMYeCcTBO pa-
OOTHVMKOB B OpraHV3alliy COCTaBIIseT He MeHee
50 uestoBek. KoyUIeKTMBHBIM JJOrOBOPOM MOX-
HO TIpeJTlyCMOTpeThb CO3/laHNe KOMUTeTa Ipe]l-
npusATHs 1 B OoJlee MeJIKMX OpraHuU3alysaX, HO
Ha IpaKTHKe 3TO IIPOMCXOauUT penko. Ecim B
OopraHM3aly CyIecTByeT HecKOJIbKO 000co-
OJIeHHBIX CTPYKTYPHBIX IO pa3/IeIeHNII C UViC-
JIEHHOCTBIO paboTHMKOB 50 11 GosTee, co3MAI0TCs
OT/Ie/IbHbIe KOMUTETHI IIPeAIIPUATIA B KaXKIIOM
nofpasesiennn. KoMureTsl mpeanpusTist Bo
DpaHIMM CO3AI0TCS Ha TPEXCTOPOHHEe OCHO-
Be: PYKOBOIWUTE/Ib WIW €ro IIpefiCcTaBUTelIb,
HeTpaJIbHbIV ITpeJicesiaTellb U IIpeCTaBUTeIIN
PpabOTHIKOB.

Tpynosoit komekc @paHumm IpeycMa-
TpvBaeT 00s3aHHOCTh PaboTOmATeI VIHVIINN-
poBaTh ¥ OpraHM30BBIBATh BHIOOPBEI KOMUTETa
HpeITpysATIS. He peXke OJJHOTO pasa B [IBa rojia.
duHaHCHpOoBaHMe [1eATeJIbHOCTU IIPOU3BO/I-
CTBEHHBIX COBETOB TaK e OCYIIeCTBIIseTcsd 3a
cuer pabotonaressi. Ecyii BEIOOPB! ObLIN Opra-
HI30BaHBl, HO PaOOTHMKY He CMOIJIV M30paTh
CBOMX IIpeJicTaBUTesIeN], paboToaTesIb He Cum-
TaeTcs B 3TOM BMHOBHBIM. TpymoBoil Kojekc
yCTaHaB/IMBaeT MMHVMaJIbHOe KOJINMYEeCTBO
OCHOBHBIX ¥ BCIIOMOTaTeJIbHBbIX WIEHOB KOMMU-
TeTa IIPeIIPUATIS B 3aBUCUMOCTY OT pasMepa
MIpeAIpUATHS 1 OT KOJIYecTBa pabOTHMKOB Ha
HeM. [I)1g caMbIX MeJIKMX HpenpusaTuil (C Ko-
ydecTBoM paborarommx ot 50 10 74 desioBek)
IpeflycMaTpuBaeTcs 3 OCHOBHBIX 1 3 3aIllaCHBIX
yleHa KoMuTeTa (MMHMMaJIbHOe 4mciio). [
cambIx KpynHbIX (6ostee 10 000 paboTHMKOB) -
15 ocHoBHBIX 11 15 3aracHBIX WIeHOB. 3aracHble
YleHbl KOMUTeTa M30MpaloTcs Ha ciIydarn IIpe-
KpallleHMs 110 KaKMM-I00 HpudMHaM II0JIHO-
MOYMVI OCHOBHBIX WIEHOB.

KomureTsl npennpusaTiis caMoCTOSTeIbHO
OIlpeJleJIAI0T ITpaBwla, Kacarolyecs nx QyHK-
LMOHMPOBaHMS ¥ OTHOIIEHWV C paOOTHMKa-
MU IIPeAIIPUSATIS, B 0COOeHHOCTY IpaB coBeTa
BCTpeuaThcs ¢ paboTHMKaMM B pabouee BpeMsi.
CobOpaHnst KOMUTETOB MPedNpuUsTIS IIPOBO-
ISTCS He peke O[IHOTO pasa B Mecsill. ITosecTka
IHS coOpaHMs TIOAroTaBJIMBaeTCs paboTomare-
JIeM U IIpeiocTaBlIsgeTcsl YileHaM KOMUTeTa He
Ooree uem 3a Tpu mgHS 1m0 cobpanusd. [TpaBom
rojioca Ha 3aceflaHMsAX 00JIalaloT PYyKOBOAM-
TeJIb OpraHM3alli ¥ OCHOBHbIe WiIeHbl KOMU-
TeTa.

Komurer npennpuarus vMeeT mpaso op-
raHW30BbIBaTh KOMWCCUY, JeVICTBYIOIIe B pa-
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30BoM pexxuMe (ad hoc), mis ocyriecTsiieHus
crierabHbIX  (pyHKIMi. KoMumccuy roToBsT
JOKJIA/IbI IS KOMUTeTa. 3aKOH ITpeJIIIChIBa-
€T CO3IaHVe CIIeIMaIVI3VIPOBAHHBIX KOMVICCHU
[PV KOMUTeTaX PeIpusTis B 00s13aTeIbBHOM
HIOpsIIKe Ha IIPEAIPUSTISX C KOJINYeCTBOM pa-
OoTarormmx 6oee 200 yerosex [3. C. 109-110].

III. ITpon3BoacTBeHHBIE COBETHI
B ®eneparnsHoN Pecnnybmnke I'epmanmm:
IIPOM3BO/ICTBEHHBIV COBET - «<MUPOTBOpPeI»;
npodcoro3 - «arpeccop, 6oerr»?

ABTOpY XOpOIIO M3BECTHO, YTO B IIepU-
of1, 0OCy>XTIeHMs MIen O CO3[IaHMM IIPOM3BOI-
CTBEHHBIX COBETOB B Poccuy, HEKOTOpBIe Ipak-
TUYecKre pabOTHMKM U y4eHbIe IIpefjlarajv
B3STb 3a 00pasel] 3araJlHOrepMaHCKYIO MOTIeITh
IIPOV3BOJICTBEHHBIX COBETOB. B 3TON CcTpaHe
y’Ke MHOTO JIET KaK CO3IaHbI 1 yCIIeNTHO PyHK-
LIMOHMUPYIOT TaKMe COBETHI, [IeSTeIbHOCTh KO-
TOPBIX PEeryIMpyeTcs CIelaIbHBIM 3aKOHOM
o npennpuATusAx («Betriebsverfassungsgesetz»
- BetrVG)? B pemakuym ot 25 centsiops 2001
roga (C M3MeHeHVSIMU U JOIOJIHeHysiMY OT 20
arpertg 2013 ropa).

Hemerikast Mopetb  IpOWM3BOICTBEHHOTO
COBeTa, PaBHO KakK ¥, CKakeM, MOJIe/IV aHaJIo-
IVUHBIX COBeTOB B ABcTpuy, Ppanimm wm
Yemickont PecrryOike, mocTpoeHa IO ABYX-
YPOBHEBOMY IIPVHIIVITY 3alllTBl MHTEPEeCcOB
HaeMHBIX pabOTHIMKOB: Ha YpOBHe IIpodcoro-
3a 1 Ha ypOBHe IIPOM3BOJICTBEHHOroO coBeTa. B
Poccum taxxke cerofiHs opMmUpyeTcs IoxoxKas
ABYXypOBHeBasl CUCTeMa 3allUThl MHTEpPecoB
TPYIAIIMXCSA: TPO@dCOI03 - ITPOM3BOJICTBEH-
HbIV coBeT. OfHAKO HeMellKast MOZeJIb TaKoTo
BI/Ia COLIMAJIBHOTO ITapTHEPCTBA BPSi, JIN MO-
eT OBITh HaMU ITOKa VICIIOJIb30BaHA B ITOJTHOV
Mepe, XOTsI K 9TOMY CJIeflyeT CTpeMuTbes. V He
TOJIBKO TIOTOMY, YTO TaKasl MOfIe/Ib IIOCTpOeHa
10 IIPUHIINITY «IIpodpcoro3 — arpeccop, Ooerr;
IIPOVI3BOJICTBEHHBIVI COBET — MUPOTBOPELL», HO
Taxke u moromy, uro B OPI' mpomsBoacTBeH-
HBIVI COBET - 3TO He COBEIIATEeJIbHBIVI OpraH,
dopmmpyembIt o MHMIMAaTHBe paboTomaTe-
151, a opraH, pOpMMPYeMBINI 10 MHULIMATVIBE
HaeMHbIX PaOOTHMKOB, 00JIa/TAOIINI KOHKPET-
HBIMVI CyIIIeCTBeHHBIMI IIOJTHOMOUVISIMIA.

ComtacHO yXe yIOMMHaBILIEMYCSl HeMell-
KOMY 3aKOHy O HpefIpusTVX JaHHBIVI COBET
MOXKeT OBITh CO3IaH ITSTHIO paOOTHVKAMM ITpe]I-
npusTys. Kaxasil wieH Ipov3BOIACTBEHHOTO
coBeTa M30MpaeTcs TPYHAOBBIM KOJUIEKTVBOM,
a VX KOJIMYECTBO OIIpeJIeIsieTCsl IPOIIOPIIVIO-

HaJIbHO KOJIVYEeCTBY PaOOTHVIKOB IpemIpus-
tisi. OH m30mpaeTcss CpOKOM Ha YeThIpe rofa
Ha obmieM coOpaHMM TPYHOBOTO KOJUIEKTVBA.
BaxHO IIO/TUepKHYTh, YTO MHMIIMATVBA IIPOBe-
JeHVs TIOOOHOT0 cOOpaHyIsl MOXKET VICXOAWUTh
He TOJIBKO OT HaeMHBIX pabOTHMKOB (VX UVCIIO
IOJDKHO OBITH He MeHee Tpex), HO Takxe U OT
BBIOOPHOTO IIPOCOI03HOTO OpraHa, AeiCTBYIO-
IIeTro Ha IIPeAIpUsATUNL.

Hepenku ciydam, Korma paboTomaTensb
MOXeT BBICTYIIaTh IIPOTVB CO3[IaHNs Ha IIpef-
IPVSTUM IIPOM3BOJCTBEHHOTO coBeTa. B Takom
CUTyaIly VHUIMATOPBI CO3[IaHNs IPOV3BO/-
CTBEHHOTO COBeTa BIIpaBe OOpaTWUTBCS 3a 3a-
IUTOVI CBOVIX TPY/IOBBIX MHTEPECOB B COOTBET-
CTBYIOIINII CyZ, IIO TPYHOBBIM fejlaM IIepBOV
VHCTaHIVN. [ledTelIbHOCTD TaKMX CY/I0B Pery-
mipyercs B 'epMaHuy 3aKOHOM O TPyZOBOM
cyne («Arbeitsgerichtgesetz») or 2 vmoa 1979
rofa (C M3MeHeHVISIMI V1 IOTIOJTHeHVISIMY, BHe-
ceHHbIMM 3aK0HOM 0T 10 okTs10pst 2013 roma)’.

Criemyer 0cobo oTMeTHTH, 4TO 3aKOH O
npefnpuATusax [epMaHuy IIpeIoCcTaBII IPoO-
V3BOJICTBEHHOMY COBETY, a TaKXe ero WwieHaM
BecbMa IIVPOKIe COIMaIbHO-TPYIOBbIE TapaH-
TUV TIPY VICIIOJTHEHMM VIMV CBOVIX IIOJTHOMO-
gy, Tak, WieHsl MPOM3BOICTBEHHOIO COBeTa
MOTYT OCYIIeCTBJIATh CBOIO paboTy B pabouee
BpeM:i C cOXpaHeHVeM 3apaboTHOV IIIaTHL

Ecymvi roBOpUTB O COOTHOIIIEHN ITTOJTHOMO-
YWV TIPOV3BOACTBEHHOIO COBeTa 11 BBIOOPHOTO
IPOPCOIO3HOTO OpraHa, To, KaK IIpeCcTaBIsdeT-
cs1, B OPI 3TOT coBeT 10 Cy T BBIITOJIHSET PYHK-
Ly mpodpcorosa.

[axe GeryibIvi aHaA/IN3 KOMIIETEHIINI IIPO-
M3BOJICTBEHHOTO coBeTa B ['epMaHy IToKas3kIBa-
eT, 9To OH o0JIajlaeT OYeHb IIMPOKUM KPYToM
IIOJTHOMOUYMIL, KOTOPBIe TPAIMIIMOHHO paccMa-
TpuBaioTca B Poccum Kak IpeporaTviBa IIpo-
deoroza.

EnueCcTBEHHO TO, YTO He BIpaBe [Ie/1aTh
IIPOM3BOICTBEHHBINI COBET — 3TO VIHWIMMPO-
BaTh 3a0acToBKy. Bo BceM ocTasIbHOM IIpOVI3-
BOJICTBEHHBIVI COBET IPAKTUUYECKV 3aMeHseT
popCoro3.

Tax, oH TpaBOMOUYEH ycCTaHaBIMBaTh CO-
BMeCTHO C paboTofaresieM IpaBwla BHyTpeH-
HETro TPYIOBOTO paclopsaKa Ha IpeIIpusTulL;
paccMaTpuBaeT BOIPOCHI O IOpPsfIKe BBIIAYM
CIIEIINTaHNs, CIEICPeACTB ¥  CIeLOHeXIbl
IS OTHAEIIBHBIX KaTeropuil pabOTHVKOB, pabo-
TAOIIVX BO BPEIHBEIX M 0CO00 BPEeTHBIX yCIIO-
BUSIX TPYHa; COIVIacOBBIBaeT ¢ paboTomaTereM
MIOPSIZIOK ¥ YCIIOBVIS ITpYIMEHeHVIS Ha IIpeIpu-
ATUV CBEPXYPOUHBIX, pabOT B IIpasgHIYHEIE

2 Arbeitsgesetzte 90. Auflage 2017. Beck-Texte in dtv. S.639-696.
3 Arbeitsgesetzte 90. Auflage 2017. Beck-Texte in dtv. S. 787-833.
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U BBIXOJIHBIE JTHV; yCTaHaB/IBaeT COBMECTHO C
paboTopaTesieM ycJI0BUS I IOPSAAOK BBIIUIATHI
paboTHVKaM 3apabOTHOVI IUIATHI M T.I1.

Pertenvie IIpoM3BOICTBEHHOIO COBeTa II0
KOHKPETHOMY BOIIpOCYy VIMeeT It paboTo-
marernisi oOsi3aTesibHOe 3HaueHme. CKaxeM, B
cIydae, ecii paOoTofarTelb pell MpuBIedb
TpyIIy paOOTHMKOB K CBEpXypOUYHON pabo-
Te Oe3 comiacus ITPOM3BOICTBEHHOIO COBeTa,
3TM pabOTHMKM BIIpaBe OTKa3aThbCsl OT ee Bbl-
IIOJTHeHMsI M 00paTUThCS B Cy[l ¢ TpeOoBaHU-
eM 3aIrpeTuTh paboTopaTesio copepliaTh IIO-
HoOHbIe AeVICTBUSA. B 3TOM IIaHe HeMelKoe
TPY/I0BOe 3aKOHO/IaTeJILCTBO B 11€JI0M BBITOIHO
oTJI4YaeTcs OT POCCUNICKOro. B poccurickon
ITpaBOBOVI JIOKTPpUHe y4eT MHeHMs Ipodcoro-
3a IIpVU IIPOM3BOICTBE CBEPXYPOUHBIX PadoT,
KaK MHe IIpefiCTaB/IsieTcs, HpaKTUYecKu HU-
4Yero He 3HAYMT M He 4BJIsAeTCs OrpaHUuN-
TeJIbHBIM KpUTepueM, HalpuMep, Jaxe Mpu
IIPOM3BOJICTBE CBEPXYPOUHBIX PabOT I BbI-
IIOJIHEeHMs IUIaHOBbIX 3afgaHum (cT. 99 TK PD)
[5. C. 67-104].

B ABcTpun (mmpakTudecku 1o aHaJIOIMM C
@®PI') cosmaHbl U AEVICTBYIOT ITPOM3BO/CTBEH-
HbIe COBETBHI, KOTOpPbIe COCTABIIAIOT CePhe3HYIO
KOHKYPEeHIIMIO TpaJMIIVIOHHBIM Ipodcor3am
3TOVI CTpaHbl. B yacTHOCTM, aBCTpuUIiCKMe IIpo-
M3BOJICTBeHHbIe COBeThl, 00Jajfiasd O4YeHb IIN-
POKMM KpyroM IHOJIHOMOYMVI B cdepe coOIu-
aJIbHOTO ITapTHepPCTBa, IIPaBOMOYHBI TakXke 3a-
KII0YaTh ¢ paboTofaTeIsiMM TaK Ha3bIBaeMble
«3aBOJICKMe COIVIallleHNs», KOTOpble SBJIAIOTCS
ITpaKTUYecKy aHaJIOrOM KOJUIEKTVBHBIX JIOTO-
BOPOB.

CkaxeM, Ha IPeAIIPUATIAX, BXOIAIINX B
[Tpodpcoro3 IpoMBIITIIEHHBIX pabounx ABCTpUM
(I'TITPA), Takme coBeTBI MOTYT CO3/IaBaThCs C KO-
JII9ecTBOM paboTaroIyx He MeHee 5 uesloBeK.
[Tpuyem mpaBo yudacTBOBaTh B BRIOOpax B 3TU
ITPOV3BOJICTBEHHbIE COBETHI  ITpelOCTaB/IeHO
BCeM HaeMHBIM pabOTHMKaM, ¥ He TOJIbKO uJle-
HaM 1podcorosa. [laHHBIe TPOV3BOICTBEHHbIE
COBETHI MMEIOT IIpaBo 3aK/II0YaTh ¢ paboToma-
TejleM COIVIallleHWs, B KOTOPBIX YCJIOBUS I
PabOTHVKOB [TOJDKHBI OBITH JIydIlle IIO CpaBHe-
HUIO ¢ 3aKT09aeMbiM ITpodcorozom mpompii-
JIEHHBIX pabounx ABCTpUM OTpacieBBIM KOJI-
JIEKTUBHBIM JIOTOBOPOM®.

CkasaHHOe II03BOJISIeT cfieJlaTh BBIBOZ, O
TOM, YTO HEMELIKVV VI aBCTPUVICKIIL OIBIT pa-
OOTBI TIPOV3BOACTBEHHBIX COBETOB IIPV IPUHS-
TUWM pelleHns O CO3IaHMM aHaJIOTMYHBIX (I10
HasBaHMIO) coBeToB B Poccuy He OBUT MCTIOID-
30BaH, M C 3TVM MOXKHO COITIaCUTHCS BecbMa
YCJIOBHO.

4 www.gmpr.ru/news_item.php&id=1287

IV.OcobenHOCTV TPaBOBOIO peryIMpoBaHNA
JleATeIbHOCTH IIPOM3BOICTBEHHBIX COBETOB
B Yemckort Pecriy6mke: moxxer i Pocens
VICII0/Ib30BaTh ONBIT pabOTHI 3TUX COBETOB?

VIHTepeceH B 3TOM IUIaHE OIBIT pabOTEI
IIPOM3BOACTBeHHBIX coBeTOB B Yerickort Pecriy-
Omvxe [6. C. 67-73], OCKOJIBKY B 3TOV CTpaHe
JaHHBIe COBETHI HUKOVM 00pa3oM He 3aMeHSI0T
11 He TIOJMEHSIOT o001 BEIOOpHBIE TTPOdCOI03-
Hble OpraHbl, a IOPSAIOK CO3JaHMs M KPyT MX
IIOJTHOMOYMII TI03BOJISIeT 3aMMCcTBOBaTh Poccum
3TOT OIIBIT.

Tax, cormacuo nynkry (1) cr. 281 Tpymo-
Boro Kojlekca Yerckornt PecrryGiiikm MHTepech!
PpabOTHNMKOB B 00JIaCTVI TUTVIE€HBI TPYia, TEXHN-
K11 6e3011acHOCTY 11 OXpaHBI 3[10POBbs IIOMV MO
IIpodCOI03HOV OpraHM3aly Ha IpeIIpuUATUN
MOXKeT IPeJICTaB/IATh ITPOM3BOJCTBEHHBIN CO-
BeT. OH co3/iaeTcs TaM, I7ie 110 OIpeiesleHHbIM
IIpyYMHaM He VIMeeTcs JIeVICTBYIOIIelt Ipodco-
FO3HOVI OpTraHV3aLyL.

B cr. 283 TK YP Becbma nogpobHO 3admK-
CVpOBaHBI IIPOIIeAy Bl M30paHVs paOOTHIIKOB
B IIPOM3BOICTBEHHBINI COBET IIpeqnpuaTys [6.
C. 271-275].

B cootserctsum ¢ mynkrom (1) cr. 281 TK
YP 11pon3BoaCTBeHHBIV COBET Ha IIPeAIpUATIN
JIOJIKeH COCTOSATh, KaK MUHUMYM, 13 TPeX ¥, Kak
MakcumyM, 13 15 wienos. KosmuecTso wieHOB
BCer/ia JOJDKHO ObITh HeueTHBIM. Ob1iiee Kosm-
4YecTBO IIpeJicTaBuTesIel, OTBeYarolnx 3a IM-
IVieHy TpyZa, TeXHUKY Oe30IIacHOCTU M OXpa-
Hy 3[I0pOBbsl Ha ITPOM3BOJICTBE, OIpeJIesisdeTcs
KOJINYeCTBOM pabOTHMKOB Ha MPeNIpusTUN,
a Takxke (paKTOpaMyM PUCKa, CBA3aHHOIO C BbI-
HIOJTHSeMBIMY paboTaMut; OIVH TIPefICTaBUTelTh
MOXeT Ha3HaudaTbcs It He Oostee uem 10 pa-
OoTHMKOB. UMC/I€eHHOCTh IPOV3BOICTBEHHOTO
coBeTa U IpeJiCcTaBuTesIel], OTBevarolx 3a I'-
TVIeHY TPY/1a, TeXHVKY 0e30IIacHOCTVI VI OXpaHy
3J0POBbsI, OIIpefiesIsieTcs MpeIpuATIieM I1ocyIe
KOHCYJIbTaLIUVI C M30MpaTesIbHOV KOMUCCHeVE,
cpOpMIMPOBAHHOM B COOTBETCTBUM CO CT. 283
TK 4P (06 oM Gostee mogpoOHO HILKE).

Cpokx TOJHOMOYMV IPOV3BOACTBEHHOIO
coBeTa U IpeJICTaBUTeJIsl, OTBeYarolero 3a I'-
IVIeHY TPY/Ia, TeXHUKY 0e30IIacHOCTYI VI OXpaHy
37I0pOBbsl, COCTaB/IdeT TP Toja. B memax ms-
OpaHMs IIPOM3BOIACTBEHHOIO COBeTa ¥ IIpel-
CTaBUTeJIell, OTBeYalOINX 3a T'MIMeHy Tpyra,
TeXHMKY 0e30I1acHOCTY V1 OXpaHY 3I0POBbS, pe-
IIaroNIM aKTOPOM SIBJIeTCsl KOJIMYecTBO pa-
OOTHVMKOB, HAaHATBHIX IIPEANIPUATIIEM (B paMKax
TPY/IOBBIX OTHOIIIEHNIT), HA MOMEHT MVChbMeH-
HOTO IIpeIOXKEeHVIS O TIPOBEIIeHN BHIOOPOB.

N21(42)/2017
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[Tpon3BOACTBEHHBII  COBET  BBIOMpaeT
IIpeficesiaTesis U3 UKcila CBOMX WIEHOB Ha Ilep-
BOM 3ace/IaHII 1 JOJDKeH COOOIINTE ero dhamm-
JIVIFO TIPEIIPVIATHIO (TO eCTh paboTOHATENIIO) 1
paboTHMKaM.

TK YP mpegycMaTpuBaeT Takyro cienmudm-
YecKyIo 110 CPaBHEHMIO C POCCUVICKMM 3aKOHO-
JaTeJILCTBOM O TPY/ie HOPMY, PeIIaMeHTHPYIO-
IIyIO IOPSAOK «IIepeyCTyIIKV IIPaB» IPOVU3BO/-
CTBEHHOI'O COBeTa, YTO BeChbMa XapaKTepHO I
rpaxpgaHckoro 1pasa. CorytacHo myHKTY (5) cT.
281 TK 4P, ecimn mpaBa m o0si3aHHOCTH (00s13a-
TeJIbCTBA), 0OYCIIOB/IEHHBIE TPYHAOBBIMU OTHO-
IIeHVAMY, IIepeyCTyTaloTcs 11eIeHTOM (OIHO
IpeAnpuATie) LeCCMOHapUIO (gpyroe IIpef-
IIpUsATYE) U IIPe/ICTaBUTeSIN PaOOTHUKOB BeTy'T
CBOIO JIeSITeJIbHOCTD Ha MPedIIpVIATIN 1lefleHTa
U 1IeCCMOHapMsl, TO 00S3aHHOCTY, OTHOCSIIVe-
cd K TIpeICTaBUTeNISIM PabOTHVIKOB, TOJDKHBI
VICTIOJIHATBCS  1leCCMOHapVieM, eCsIi CTOPOHBI
He JJOrOBOPSITCS MEXIy co00i 00 MHBIX yCII0-
Busix. IlpencraBurerm pabOTHMKOB [1OJDKHBI
VICTIOJIHATH CBOM (PYHKIIMM JI0 MOMEHTa MCTe-
yeHMs (MpeKpalieHys) noaHomMoun. Ecm 1o
MOMeHTa VICTeueHVIsl [I0JITHOMOYMV KOJINYEeCTBO
WIEHOB B OTHOM M3 IIPOM3BOICTBEHHBIX COBe-
TOB COKpalllaeTcs 10 MeHee Tpex, ero QyHKINUN
repefaroTCs APyroMy IIpOu3BOACTBEHHOMY CO-
BETY.

B cootserctsum ¢ mynkrom (1) cr. 282 TK
YP nosiHOMOY YIS ITPOV3BOICTBEHHOIO COBeTa U
IIpeJicTaBUTesIs, OTBEYaIOIIero 3a IMreHy Tpy-
713, TEXHUKY 0e30I1acHOCTYA ¥ OXPaHy 3[10POBbs
Ha IIPOW3BOJICTBE 3aBepIIaloTCs B MOMEHT:

(a) McTeueHs VIX TIOJTHOMOYMVA, €CJIV TOJIb-
ko Kopiekc He ycTaHaB/IMBaeT MHBIX YCIIOBUTL;

(6) ec KOTIMYECTBO WIEHOB IIPOV3BOZ-
CTBEHHOTI'O COBeTa CTaHOBUTCS MeHee Tpex;

(B) IO 3aKJIIOYEHMIO COOTBETCTBYIOIIEro
IIPOM3BOIICTBEHHOTO (KOJUIEKTMBHOIO) IOTOBO-
pa.

CornacHo nyHKTY (2) 3T0om Xe craThy TK
4P, ecm mpodpcorosHad opraHmusanus Obula
cdopMupoBaHa 1 Hadajla pabOTy Ha Mpeanpu-
ATUM, Ha KOTOPOM VMeeTcs IpOV3BOICTBEeH-
HBIVI COBET, JIVIOO IIpe/ICTaBUTelIb, OTBEUarOIIVIVL
3a TUI'MeHy Tpyja, TeXHUKY Oe30I1acHOCTU U
OXpaHy 37I0pOBbsl Ha IPOM3BOJCTBe, TO ITpes-
IIpVSITVIE AOJDKHO BBIIIOJIHUTD CBOVI O0sI3aHHO-
CTV TIO OTHOIIEHNIO KO BCeM IIPeICTaBUTeIIsIM
PabOTHMKOB IO MOMeHTa 3aK/IIOUeHs IIPOV3-
BOJICTBEHHOTO (KOJUIEKTMBHOTIO) COIIAIIEeHNs,
€CJIV TOJIBKO CTOPOHBI He COIIacyIoT MeXJIy Co-
Oomt n npennpusaTeM (paboTomarerieM) MHON
HOPSIIOK COBMECTHBIX TEVICTBAIL.

B ciydasix, 0 KOTOpPBIX TOBOPUTCS B IIyH-
kte (1) cr. 282 TK YP, mponsBopicTBeHHBIN CO-
BeT WIU IIpefiCTaBUTelIb, OTBEYaloInil 3a TH-

TVIeHY TPY/Ia, TEXHUKY 0e30IIacHOCTVI VI OXpaHy
3[0pOBbsl Ha IIPOM3BOJICTBE [OJDKEH IepenaTh
BCe JIOKYMEHTBI, MMeIOIyie OTHOIIeHMe K VIC-
IIOJTHEHMIO VX TIOJTHOMOYMM (PYHKITNIL) IIpe]l-
npusATHio (paboToaresnio), KOTopoe 0/DKHO
XPaHWUTB 3TV JOKYMEHTHI B TeUeHVe IISTV JIeT
TIocjIe TIpeKparieHs ITOJTHOMOYMIT IIPOVI3BO/-
CTBEHHOTO COBeTa WIN IIPeICTaBUTelIs, OTBe-
YaloIIlero 3a I'MIVieHy Tpyza, TeXHVUKY Oe3ormac-
HOCTU VI OXPaHy 30POBbS.

"YIeHCTBO B IPOM3BOJICTBEHHOM COBETE,
00 TIOJTHOMOYMS IIpeICTaBUTeNIs, OTBeYaro-
Iero 3a TUTVEHY TpyZa, TEXHUKY Oe30I1acHO-
CTM " OXpaHy 3[I0POBbSl Ha IIPOV3BOICTBE 3a-
BepIIIaeTcsi B MOMEHT:

(a) orcraBKm (TO eCcTb B MOMEHT yXofia C
IOJDKHOCTM);

(6) mpexpaltieHVs TPYIOBBIX OTHOIIEHVIVI
¢ npennpusTiieM (paboTofaTesiem);

(c) BpeMeHHOrO OTCTpaHeHVs OT JOJDKHO-
CTUL

TK YP mocraToyHO IOAPOOHO peryiameH-
TUpPYyeT MOPSAAOK CO3IaHNs POU3BOICTBEHHO-
IO coBeTa.

B cootserctsum ¢ mynkrom (1) cr. 283 TK
YP mpemnmpustie (paboTomaresib) MOIDKHO
OOBSBUTH O MPOBEAEeHNN BBIOOPOB IIPOM3BOI-
CTBEHHOTO COBeTa Ha OCHOBaHW IIMCbMEHHOTO
IIpeyIoKeH s, TTOAIVICAHHOTO, KaK MVHVIMYM,
OJTHOVI TPEThIO pabOTHMKOB, KOTOPbIE CBSI3aHbI
TPYIOBBIMV OTHOIIEHVISIMY C IPEIIIPUSTIIEM B
TeuyeHIe Tpex MecslleB C MOMeHTa IIpeJiCTaBle-
HISA (JOCTaBKM) IPeUIOKEeHVIS.

[TomoOHBIe BEIOOPBI OpPTaHM3YIOTCS M301-
paTeIbHOVI KOMUCCHENE, COCTOSIIEN 13, KaK M-
HIMYM, Tpex, HO He Oojlee IeBSTV paOOTHVIKOB
npennpuaTus. Komrdectso wieHoB m30mpa-
TEJIBHOV KOMVICCUN OIIpefierisieTcCs MpeIpus-
TVIEM C yYeTOM OOIIero Kosmgectsa pabOTHM-
KOB, a TaKe BHYTpeHHeV OpraHM3alVIOHHOV
CTPYKTYpBL. YteHaMu m30MpaTesbHO KOMVIC-
CVVL SIBIIAIOTCSL pabOTHUKM B TOM IIOpSiZIKe, B
KaKOM OHVI IOATVICAIN MMCbMEHHOe IIpeyIo-
JKeHVe 0 BBIOOpe IMPOM3BOJICTBEHHOIO COBETA.
[TpenmpusATie TOJDKHO IOBECTV 10 CBEIEHVIS
PpabOTHVKOB coCTaB M30MpaTe/TbHO KOMVICCUTA.
[TpenmpusATe TakXKe JOIDKHO IIPeACTaBUTh 13-
OmparerTbHOVI KOMMCCUY BCIO MH(OPMALINIO 1
JOKYMEHTBI, HeOoOXOIMMBble I IIPOBEeIeHVIS
BBIOOPOB, B 9aCTHOCTH, CIIVICOK BceX pabOTHM-
KOB, CBSI3aHHBIX TPYHAOBBIMV OTHOIIEHVSIMU C
HIpefpUATIeM.

Cornacno myskry (3) cr. 283 TK YP n36u-
paresibHasi KOMUCCH TOJDKHA:

(a) mevcTBYS B paMKaX IOTOBOPEHHOCTH C
npeanpuATrieM (paboTomaresieM), OIIpeIeInTh
" OOBSBUTD JIaTy BBHIOOPOB, KaK MVUHVIMYM, 3a
OZIVIH MeCsII IO MX IPOBeleHs, a TaKxXe Kpail-
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HU CPOK, K KOTOPOMY MOTYT OBITB BBIIBVHY THI
KaHIWIATYPHI (TO eCTh, KaKye KaHAuIaThl MO-
I'yT OBITH IpeJIOKeHBI);

(6) paspaboTate 1 pacTMpaXnpoBaTh IIpa-
BIJIa IIPOBeeHNs TaKMX BEIOOPOB;

(B) cocTaBUTh CIVCOK KaHAWIATOB (HOMMU-
HaHTOB) Ha OCHOBAaHMM KaHAWOATYp, MpemIo-
JKEHHBIX PaOOTHVKAMI, CBSI3aHHBIMV TPYOBbI-
MVI OTHOIIEHVISIMY C IPeIIIPUSTIEM;

(r) obHaporoBaTh CIMCOK KaHAWIATOB 3a-
Or1aroBpeMeHHO Iiepest BBIOOpaMus;

() opraHuM30BaTh M OCYIIECTBUTH HaI30P
3a MPOBOAVIMBIMY BEIOOpaML;

(e) BBIHECTM pellleHVe B OTHOIIEHUM Xa-
7100, Kacarommxcs OIMOOK ¥ HapyIleHWUN B
CIIVICKe KaHIMIaTOB;

(’K) mpow3BeCTM MOAICYET TOJIOCOB U IIpef-
CTaBWUTb IVCbMEHHBIVI OTYeT IO pe3ysIbTaTaM
BBIOOPOB B IBY X 9K3eMIUISPaX; OMH K3eMIUISIP
nepefiaeTcs B M30paHHBIVI IPOVI3BOACTBEHHBIV
coBeT, 7100 M30paHHOMY ITpeICTaBUTEIIIO, OT-
BeyaloleMy 3a IMIVIeHY TPyAa, TeXHUKy Oe3-
OIaCHOCTY ¥I OXpaHy 3I0POBbsl Ha IIPOM3BOMI-
CTBe, a BTOpas KOIVS BpydaeTcs MPeIIpUSTIIO
(paboTomarero);

(3) mpouHdoOpMMpOBaTh  TIpeApuUATHe
(paboTomaresist), a Takke BceX pabDOTHUKOB O
pesyJibTaTax BEIOOPOB.

BrIOOpEI IPOV3BOACTBEHHOTO COBETa IIPO-
BOJIATCA PaBHBIM, NPSMBIM ¥ TavHBIM TOJIO-
copaHueM. ['ojiocoBaHVe MOXeT OBITH TOJIBKO
IIepCOHATbHBIM.

DTy BBIOOPEI CUMTAIOTCS AEVICTBUTEIbHBI-
MV, eCJIV B HVUIX IIPVHSUTU y4acTvie, KaK MUHW-
MyM, IIOJIOBMHA PaOOTHVKOB, VIMEIOIINX BO3-
MOXXHOCTb y4YacTBOBaTh B TOJIOCOBaHWM, IIPU-
HIMAaTh ydacTvie B BbIOOpax (He cumTas Tex
PpabOTHVKOB, KOTOpPEIE He CMOITIV Y4acTBOBATh
BCOJIEZICTBYUE  KAKOTO-TMOO  MpersTCTBYIONIe-
ro oOCTOSITeIbCTBAa Ha paboTe WIN B CBSI3M CO
CiTykeOHOVI KOMaHIMPOBKON). MakcuMaibHOe
9ICIIO0 KaHIMIATOB, 32 KOTOPBIX MOXeT IOJI0CO-
BaTh M30MpaTesIb, paBHsETCS KOJIMYECTBY MeCT
B IIPOVM3BOICTBEHHOM COBeTe; KaXXIBIl M301-
patesib MOXeT IOZaTh T0JI0C TOJIBKO 3a OTHOTO
KaHAyOaTa. B crydae HapymmeHus wsOupare-
JIeM 3TUX IIPaBWI €ro TOJI0C CUMTAeTCs Hellen-
CTBUTEJIbHBIM. Bce pabOTHMKY, HaHATHIE IIpef-
IIPVSITVIEM, TO €CThb CBSI3aHHbIe TPYIOBBIMU OT-
HOIIIEHVSMY, MMEIOT IIpaBo M30MpaTh U ObITh
M30paHHBIMML.

Kak yxe oTMedasoch BbIllle, KaXXIbIiI pa-
OOTHIK, HAHATBIV IIPEANPUSATIIEM (CBSI3aHHBIV
TPYZOBBIMV OTHOIIEHVSIMIU C IPeIIPUSTIIEM)
BIIpaBe BBIIBUTATh KaHOMAATOB. B cooTBeT-
crun ¢ nyHkToMm (1) cr. 284 TK YP Beigsuny-
Thle KaHIMIATHl MOJIeXAT MpeICTaBIeHNIo B
130VpaTeIbHYI0 KOMVCCHUIO MIMCbMEHHBIM CIIV-

CKOM, K KOTOPOMY JIOJDKHO OBITh HPWJIOKEHO
IMCbMeHHOe coIvlacue KaHawujaTa Ha HasHa-
yeHne. CIMCOK ITpefiCTaBJIsieTCsl He IIO3Hee
JaTel, KOTOPYIO OIpefesseT m30upaTe/IbHas
KOMVICCHS.

Br16ope! He mpoBopIATCS, ecm K KpartHeMy
CPOKY, yCTaHOBJIEHHOMY JIJIsl IpyieMa KaH[Iu-
HaTyp, B M30MpaTeIbHYI0 KOMVCCHIO He ObIIn
IIpeJiCcTaBJIeHbL:

(a) xaKk MMHUMYM, TPY KaHIUAATYPbI IS
130paHNs B IPOU3BOJICTBEHHBIVI COBeT;

(6) Kaxk MMHMMYM, OfHa KaHOMAATYpa
IpeJicTaBUTeIs, KOTOPhI OyleT HecTu OTBeT-
CTBEHHOCTD 3a I'MITEHYy Tpy[a, TeXHUKy Oe3o-
ITaCHOCTY V1 OXpaHY 3[10POBb.

Kanpunarel, Habpable MakcuMaaIbHOe
9ICIIO JIEVICTBUTEIIBHBIX IOJIOCOB, M30MPAOTCs
B IIPOM3BOJICTBEHHBIVI COBeT MO0 B KauecTBe
IpeficTaBUTesIell, OTBEYaloIINX 3a TUITeHY
TpyZa, TeXHUKY Oe30IacHOCTV ¥ OXpaHy 3[10-
POBBSL.

Komryectso wiieHOB coBeTa 1 ITpeiCcTaBu-
Teslelt ompepersiercs 3a0iaroBpemerHo. Kan-
AVIaThl, VIMeFoIe Ooslee HU3KIE pe3ysIbTaThl,
TO €CTh, HaOpaBIIIVie MeHBbIllee YNCII0 IOJIOCOB,
CTaHOBATCS a/IbTepHATUBHBIMM KaHIMaTypa-
MU JUTA VICIIOJIHeHMs 9TUX YHKIINIL; OHU MO-
T'yT CTaTh YWieHaMU IIPOV3BOICTBEHHOI'O COBeTa
VIV IIpeICTaBUTEIIAMM, OTBEYalolIMI 3a TU-
TVIeHY TPY/Ia, TEXHUKY 0e30IIacHOCTVI VI OXpaHy
37I0POBbsI TPV MOABJIEHNY BaKaHCUM Ha TaKyTo
JOJDKHOCTD (TTOJIHOMOUMSI), B COOTBETCTBUM C
ViepapXuievi T0JI0COB, IIOJTyYeHHBIX Ha BEIOOpax.
[Tpn naymumm 1Byx Wi Ooslee KaHAWIATOB,
KOTOPpble TOJIy4nIn paBHOe KOJIMYeCcTBO I'0JIo-
COB, M30MpaTesibHasi KOMUCCHS JOJDKHA OIIpe-
AeTNTh KaHAWIATYPY IIyTeM KepeObeBKI.

BaxxHo mopuepkHyTh, UTO IpenrnpusaTie
JOJDKHO XpaHWUTh IVCbMEHHBIVI OTYeT O pe-
3yJIbTaTax BHIOOPOB B TeueHMe IIATH JIeT T10cyIe
VIX TIPOBE/IeHVI.

B coorsercTBum c mynkTom (1) cr. 285 TK YP
KaXIbII paOOTHVK, HaHSTBHIVI IIPeINpUsSTIEM
(To ecTb pabOTHIIK, CBSI3aHHBIV TPYIOBBIMI OT-
HOIIIEHMSIMI) 1 IpennpusTiie (paboTomaTern)
BIIpaBe IIPeJICTaBUTh B M30MpaTeIbHYI0 KOMVIC-
CUIO MMChbMEeHHYIO XKa100y OTHOCUTEJILHO OIIIN-
OoK WM HapyLIeHWV B CIIVCKe KaHIMIATOB U
IIpeJyIOKUTh OITPaBKy, HO He I03/IHee YeM 3a
TPU [HS [0 HaMeUeHHOV [aThl IPOBeJIeHNs
BBIOOPOB. VI30MpaTebHasi KoMyccHs TOJDKHA
BBIHECTH pellleHVe B MCbMeHHOV dopMe OT-
HOCUTeJIbHO TaKOW JKajlo0bl He IT03/IHee J1aThl,
HeIIOCPe/ICTBeHHO  IIpeJIIIecTByoIer —JiaTe
IIpoBesieHNsl BBIOOPOB. Perrenne ms0uparerib-
HOVI KOMVCCUMW BJIsIeTCs OKOHYaTeJIbHbIM 1 He
HIO/JIEXWUT IIePecMOTPy B Cy/IeOHOM IOpsijIKe.
C mpyrovi cTOpOHBI, KXl paOOTHNK, HaHS-
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TBIVI IIpeJIpUATIEM (TO eCcTh KaX/IbIl paboT-
HVK, CBA3aHHBIVI TPYIOBBIMM OTHOIIEHWSIMM),
U IpeJIpusTIe BIIpaBe I0JaTh XOJaTaliCTBO B
Cy[I C I1eJIbIO IPM3HaHW pe3ysIbTaToB BEIOOPOB
HeJIeVICTBUTEIbHBIMM ¥ IIpMMeHeHus cyze0-
HOVI 3aIIUThI B cooTBeTcTBUM €O cT. 200 I'pax-
JAHCKOTO ITpolleccyajlbHOrO Kopekca Yexun,
€CJIV eCTh OCHOBAHMS TI0JIaraTh, YTO 3aKOH ObIIT
HapyllleH, ¥ 9TO HapyllleHue CIIocoOHO cyIiie-
CTBEHHO MOBJIMATb Ha pe3ysIbTaThl BHIOOPOB.
DTO NMUCbMEHHOe XOHaTaviCTBO JOJDKHO OBbITh
II0/JaHO He TI03/THee BOCbMU JIHeVI I1ocJIe OIla-
IIIeHNIs] Pe3yJIbTaTOB BHIOOPOB.

Ecyv eyt codrer, 4To pe3yiibTaThl BBIOOPOB
ABJISIOTCS HeJleVICTBUTeIbHBIMY, TO He I103/1Hee
Tpex MecdI1eB I10cJIe BCTYIUIeHWs B CWTy cyzied-
HOTO ITOCTaHOBJIEHWS ITPOBOJIATCS IIOBTOPHbIE
BeIOOPBI. CornacHo IyHKTY (2) cT. 283 TK YP B
1IeJISIX ITPOBEJIeH IS TAKVIX IIOBTOPHBIX BEIOOPOB
wieHaMV M30MpaTesIbHOVI KOMUCCUN [TOJDKHEI
ObITh paOOTHWKM, VCKIIOYas JINI, KOTOpBIe
BXOIVIIV B IIPEIbIAYIIYIO M30MpaTe/IbHYI0 KO-
MVCCHIO, @ TaKXKe BbIIBMHYTBIX KaHIVIaTOB.

Cpox TOJHOMOYMV ITPOV3BOIACTBEHHOIO
coBeTa cocTaBJisieT Tpu ropa. ITpomssoscTseH-
HBIVI COBeT BbIOMpaeT IpeficesiaTesis U3 4mcia
CBOVIX WIEHOB Ha IIepBOM 3aceflaHuI U JOJDKeH
coo0IINTh ero damMyInio paboToaTeIo 1 pa-
OoTHMKaM.

V. BoiBoabI

bersibin  aHanmms  cymecTByrommMx B Ha-
cTosilllee BpeMsl OCHOBHBIX MOJeJIell IIpOu3-
BOZICTBEHHBIX COBETOB B HEKOTOPBIX Pa3BUTBIX
crpaHax Espornerickoro Coro3a f1aeT ocHOBaHMe
CesIaTh BBIBOJI O TOM, UTO [Poccmis, Kak BCera,

UZET IO CBOEMY, KpaiiHe OTIIYHOMY OT 3arlaji-
HOro 00pasiia, IIyTi. XOpOIIO 3TO VIV IIOXO0?
JlyMaeTcs, 9To B MOMEHT peasiu3alyivi MIen O
cosmaHV B Poccuy IIpOWM3BOIACTBEHHBIX CO-
BETOB 3aKOHOZATeJN B IIEPBYIO Ouepenb IIpe-
ClefloBa/IV IIe/Ib He JIOMyCTWUTH IIOSiBJIeHVE B
CTPYKTYpe COIMaIbHOIO IIapTHEPCTBa OpraHa
¢ PYHKIIMSAMY, aHAJIOTVIYHBIMY (DYHKIIVSIM BbI-
OOpHBIX IPOJCOIO3HBIX OPraHOB.

C nmpyrom CTOPOHBI, VX CIIMIIKOM OCTO-
POXXHO OBUIa peasi3oBaHa 3Ta Mesl.

IIpnmevanns:

(1) Cunraro, 4To poccUVICKMe ITPOV3BOJ-
CTBEHHBIe COBETBI, KaK ¥, HallpuMep, Ipous-
BorcTBeHHble coseTbl B PPI, @panunn, As-
crpym 1 Yexun, MOXHO OBUIO OBl HalleIUTbH
OoJlee MIMPOKMMY TIOJTHOMOYMSIMM B 00JIacTi
OXpaHBbl, TUTVIEHBI TPYAa ¥ TeXHUKM Oe3orrac-
HOCTW, IlepejaB eMy 4YacTb ITOJIHOMOYMII BBI-
SopHoro mpodcoroszHoro oprara. Camo C10BO
«ITPOM3BOJICTBEHHBIV» YXKe TOBOPUT O TOM, UTO
3TOT COBET JI0JDKEeH B IIepBYIO odepellb pellaTh
B OpraHM3aluil IIPOV3BOACTBEHHBIE BOIIPOCH,
OIHVIMM M3 KOTOPBIX SBJISIOTCS BOIIPOCHI OXpa-
HBI TPY/a ¥ TEXHUKYV 0€30I1acHOCTIL.

(2) BosMoXHO, BBIIBUHYThIE MHOVI I1000-
HBIE VeV HalIyT O4eHb OOJIbIIIoe KOJIMIeCTBO
CKeNTUKOB 1 KpUTMKOB. OTHAKO HeJIb3sl corvla-
CUTBCSL C TeM, YTO MbI COOCTBEHHBIMM pYyKaMu
BHOBbB CO3[I/IVI OYepeqHOVI IIPOeKT 10 obpasy
" MOI00MI0  COBETOB TPYHAOBBIX KOJUIEKTVUBOB
B 003e moumsiiiero CCCP, yToObl 10cTaTOYHO
OpICTpO MOTOM YOemuThCs B ero HeadeKTmB-
HOCTIA.
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EMPLOYEE COUNCILS IN RUSSIA AND IN THE DEVELOPED
COUNTRIES OF THE EUROPEAN UNION

Introduction. This article discusses topical
issues related to legal regulation of activities of
workers councils with the Russian Federation
and some countries of the European Union.

In modern conditions of development of
economy of the Russian Federation, organiza-
tions must improve the mechanism of represen-
tation of workers in the management of these
organizations as a way of improving economic
performance and stable growth.

However, to talk about any positive devel-
opments in this area of public relations is pre-
mature because the workers themselves are not
active in the management of organizations, not
even trying to implement the existing law.

At the same time employers consider the ac-
tivity of individual workers or group of work-
ers, usually as interference in the production
activity of the organization, the disclosure of
trade secrets etc.

Employee councils that came into existence
quite recently in Russia that could be on par
with trade unions representing interests of
hired workers are still only in the formative
stage, and do not possess the real powers.

The developed countries of the European
Union (Federal Republic of Germany, France,
Austria, Czech Republic and many others) have
accumulated very interesting experience in the
creation and activities of employee councils,
which under certain circumstances can be used
in Russia.

Materials and methods: the methodological
basis of the present legal study was the method
of scientific cognition. The author used general
scientific and specific methods such as analy-
sis, synthesis, formal logical method, historical
method, methods of legal interpretation, theo-
retical, comparative law.

KitroueBrle cj1oBa:

The results of the research. As a result of the
research the analysis and synthesis of scientific,
normative and practical materials were carried
out and the theoretical concepts and insights
were formulated and substantiated. Legal reg-
ulation of the activities of workers councils in
developed countries of the European Union
has its own peculiarities, very different from
the legal regulation of the activities of these
bodies of public initiative in the Russian Fed-
eration. It appears that the use in Russia of this
international experience will allow the coun-
try to move towards development of indus-
trial democracy, the involvement of large seg-
ments of employees in the actual management
of organizations.

Discussion and conclusion: the necessity of
borrowing by the Russian Federation of the best
practices of workers councils’ activities that exist
in developed countries of the European Union
(Germany, France, Austria, the Czech Republic
and some others) is substantiated. Employee
councils in Russia should not repeat the nega-
tive experience of creating such social groups
in the 1990-ies in the USSR, when imposed
on labor collectives they began to duplicate,
and in some cases replace, the work of trade
unions, which led to extremely negative pro-
cesses for the development of the real industrial
democracy.
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abora C.I. KamosoBa «AHTMKOHIVIK-

TOJIOIVsI» TIOCBSIIIIeHa HOBOW JIJIS HAIIero

rocyapcTsa IpodsieMe, a eé OCMBICTIeHVIe
TOJIBKO Ha4uMHaeT 0POPMIISTHCA B CEPBE3HYIO
Hay4HyI0 00IacTh M y4eOHYIO AVMCIVUIUIVHY,
HaXOJIAIIYIOcs, KaK 3TO 9acTo ObIBaeT C HOBbI-
MV HaIlpaBJIeHMSIMM B HayKe, Ha MeXIVICIIV-
IUITHAPHOM CTBIKe. DTO HallpaBJleHVe BOVpaeT
B ce0s1 1 ommpaeTcs Ha OBICTpOpa3BVBaOIIIVe-
Csl HaIIpaBJIeHVsI B COLIVIOJIOTMV, SKOHOMVIKE,
KyJIbTyposiorum [1].

Kondrmkromnorns, Kak Hayka O rapMo-
HITYHOVI XXM3HI BHYTPY JIIOOBIX UeJIOBEUeCKIX
coo0recTs, OyIb TO OpraHM3aIs, COI03 TPaX-
[aH WIM TOCyAapCTBO, TOJIBKO B Havasle IyTA.
Ona paccmaTpuBaeTcsi B KHUTe Ha YpOBHE
«JeJIOBEK — UeJIOBeK», HO €€ pasBUTHE I103BO-
JIsieT OCBaMBaTh CIIEYIOIIVV «3TaX» desioBede-
CKOTO COIMyMa: «4deJIoBeK - OOIIIecTBO - Iocy-
JapCTBO». DTO OYEHb BaXKHO [JISl HAIIeV CTpa-
HBL.

MexymmaHOCTHBIE KOH(IJIVKTBI ITOPOX/Ia-
I0T COLMa/IbHBle, KYJIBTYpHBIE, PeUTVIO3HBIe
Y TIOJUTVYECKVe Pa3HOIIACKs, CIIOCOOHBIE
paspymmTh Jro0ble OOBeqVIHEHVIS VHIVBUIY-
aJIHOCTEVI ¥ IIPVBECTV K HaCVIVIIO MEXIy Co-
IMaIbHBIMY TPYIIIaMI, CJIOSMM, MEXIy JId-
HOCTSIMU ¥ TOCyIapcTBOM. Bcé 310 mopoxmaeT-
cd B pesysibTaTe OTCYTCTBVSI TIOHMMAHMUS VIV
dopMupoBaHIST HaMepPEeHHOTrO aHTaroHW3Ma
MeXy CTPYKTYpaMIL.

CmeHa dpopmanym B Hallleyt CTpaHe B Ha-
yaste 90-x romos XX BeKa BbIIBUHYJIA Ha IIepeyl-

HUJ Kpam Om3Hec, KaK KaTeropmio dejoBede-
CKOVI JIeSITeIbHOCTH, ITPaKTUUYeCKM OTCYTCTBO-
sasuryio B CCCP. B 310 e Bpems, HarrpuMep,
B CIIIA OwmsHecom HaHmMaetrcs Oostee 40%
caMofiedTeJIbHOrO HacesleHUs. PagmKajibHBIM
VI3MEHEHVsIM B KpaTdariie cpokn B Poccum
MIOJIBEPIVIVICH CUCTeMa LIeHHOCTeVl, IIpUopuTe-
TOB, XM3HEHHBIX OPMEHTUPOB. [lekIaprpoBas-
IIasicsl AecATWIeTVSMI TapaaurMa «4ejIoBeK
4eJIOBeKy - JIpyT, ToBapulll 1 OpaT» B TeueHMe
OIHOV HOYM ObUIa, KaK T'POM Cpeay SICHOTO
Heba 3aMeHeHa HOBOVI «4eJIOBeK YeJIOBeKy -
BOJIK ¥l KOHKYPEeHT».

dyHmaMeHTOM ¥ ABurartesieM OmsHeca 1,
BOOOIIIe, B IIIMPOKOM CMBICIIe IIPOTrpecca, sIBIIs-
eTcsl KOHKYPeHIIsl, TO, 4YTO Mbl TPaaMIIVIOHHO
HasbIBaJIM COpeBHOBaHMeM. MBI Bce XOpOIIO
IIOMHVM JIO3YHI: «VIHUIIMaTHBa Hakasye-
Ma», IMEHHO OH TIOTYOWI COBETCKYIO MOIellb

conrayiisma, IIOpOAVB ClDYH,H,aMeHTaJ’IbHOE
IIpoTmBOpEeUMe CrCTeMbl, JIVIIVB MOTMBAlIVN
TPYXKE€HNKOB.

B xnure aBrop passBumBaeT u aganrtupyer
uaen Pammerts , m3ioxeHHble B paboTe «Crm-
paib KoHdmkTa» (Conflict Helix) [2]. Kak
n Pammesb, aBTOp mosaraer, 4YTo HalIVIMU
yOeXIeHVSIMI yIIPaBIISIOT MHTEPEeChl, B CBOIO
ouepefib, MHTepechl (POPMUPYIOT yOexmaeHms,
KOTOpbIe uepe3 pelnTe/IbHOCTh TpaHCHOpMU-
PYIOTCS VX B peajIbHbIe COOBITIIS.

PaccmatpuiBas IIpvIOXKeHVe BhIIBUHYTBIX
aevi Ha ypoBHE OPeaIpUATIN, aBTOP IJIaBHOM
3a/1a4ert pyKOBOAMTE LI CUMTaeT CO3LaHvie KOJI-

* Muxaun MBaHoBuMY JlanwmH, K.3.H., YneH Coto3a nucatenen Poccuu, uneH AkaaeMum pocCUIMCKON uTepaTtypsl
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JIEKTVIBA CIIEIVIAJIICTOB, 00 BeAVIHEHHBIX 001IIeT
0eCKOH(IIMKTHOV [1eJIbI0, OIMPATOIIIEVICS Ha CO-
TPYHUYECTBO M aTMocdepy B3anMOeVICTBI
wIeHOB opra"msarm. [Tpu aTom, BaxxHbIMY Xa-
paKTepuCTKaMM [IJIsi CTAaHOBJIEH Vs PyKOBOIM-
TeJIs SBJIAIOTCS ICKPEHHOCTb 1 YMCTOTa ero Io-
MBICJIOB. [leTaIbHO paccMaTpPUBAIOTCS BOIIPOCHI
KOMMYHMKaIIMI BHy TPV OpraHM3alum.

Astop, Bosten; 3a PammerteM, BbIestsieT KiTto-
4eBOVI MOMEHT - BOJIIO, BOJIeBble KauecTBa, pop-
MUpyeMble Ha OCHOBe KyJIBTYPHBIX U ceMeVl-
HBIX Tpaguumi. B aHamse koHIIMKTOreHe3a
B3aVIMOJIEVICTBIS YeJIoBeKa V1 O0IIlecTBa BayKHas
POJIb OTBOIMTCS B3aVIMOEVICTBIIO CTapIIIero u
MoJsoforo mokosteHum. Crapiiiee IOKOJIEHMe
gBJIsIeTCs, KaK IIPaBuyIo, HOCKUTeIeM KOHcepBa-
TU3Ma, B TO BpeMs KaK MOJIOZIOMY ITOKOJIEHWIO
CBOVICTBEHHA pOJIb pedpopMaTopa, IOVUCK CBOe-
ro myTu. Mel 310 HabsIo1aeM B KM3HM MHOIMIX
CTpaH pasHbIX pernoHoB. CTaplilee IOKOJIeHe
Io[9ac Ype3MepHO CUMTaeT, YTO HOBOe — yTPo-
3a 11 HUX. Ha rocyyapcrseHHOM ypoBHe 3TOT
JIO3YHI MOXET HPVBOANUTH K HallMOHAJIbHBIM
Tpareysim.

KilanoBocTb,  KacTOBOCTB,  3aKPBITOCTB
CTPYKTYp 3a4acTyio JIMIIIaeT MOJIofioe ITOKO-
JIeHVe COLMAIBHBIX JIMQTOB, pacIIMpPeHIs
poecCOHIBHBIX TOPM30HTOB. KOHMIMKT
IIOKOJIEHNIL, CO3peBasi, MOXeT IIPUBECTU K II0-
TPSICeHIIO OCHOB, YTO y>ke He pa3 HaOJIro1a1och
B Muposom wucropum. Ilo Hamemy MHeHMIO,
VIMEHHO 3TOT KOH(JIVKT JIEKUT B OCHOBe KpY-
menus Coperckoro Coroza - «KpyIHeVIIen
TeOIOINTITYeCKOM KaTacTpodbl Beka», KaK Ha-
3Bas1 eé ITpesupent Poccun B.B. ITyrtun [3]. K
3TOMY BpeMeHM OT peasIbHOV BJIacTV B CTpaHe
ObUIO OTCTpaHEHO IIBa ITOKOJIEHWS TpaxkiaH,
HOJIyYMBIIVIX XOpolllee oOpas3oBaHMe 1 HaKO-
IIMBIINX IIeHHBIV OIIBIT PYKOBOICTBA KPYIIHbI-
M1 00beKTaMV HAPOTHOTO XO3SIVICTBA.

['71aBHBIT KOHMIIMKT POCCUIICKOTO 00IIe-
CTBa JIEXWUT B OOJIACTM COLMAJILHOTO Hepa-
BEHCTBA. DTOT KOHMJIMKT VMeeT MeCTO U B
«CTapbIxX» KaUTAINCTUYECKMX CTpaHaX, HO B
HUX HBIHeITHee HepaBeHCTBO CKJIaIbIBaIOCh
CTOJIETMSIMM IIPU  PasBUTOM IMPOQCOI03HOM
IOBVDKeHUY, olecrieunBarolieM OIlperieleHHbIe
3aIllTHBIe ¥ CIVIAXMBAOLINE IIPOTUBOPEUNs
MeXaHW3MBbI JIJIs1 TPYASIIIXCS.

B cpasnenuu ¢ Iombinen, rie rocyapcTBo
B35UI0 Ha ce0si MOATOTOBKY TpaKdaH K HOBBIM
peaysiM TOTQJIbHOTO PBbIHKA Yepe3 MaccoBOe
pasBUTIe YaCTHOTO IpeAIpUHIMaTeIbCTBa (4],
B Hallleyl CTpaHe, VIMeBIIell JIydIllylo B Mupe
o0IIIerocyJapCTBeHHYIO CUCTeMY ITOBbIIIEHVS

KBaJIM(PUKAIIMM 1 IIeperofroToBKM KapoB,
HIKTO He 103a00TWICS O JIIOfISX, MOMaBIINX B
HOBBbIe I HUX yCiIoBus cylecTBoBaHms. Kak
ecrin OBl OoOWTaTesTelt MOpeil ¥ OKeaHOB BHI-
TaLIVUIV M3 IIPUBBIYHON Cpefbl oOuTaHMs Ha
cyy.

Mer HaOmomaeM He TOJIBKO Ha IIpUMepe
vcropumn Poccun Hauvaia XX Beka, HO 1 Ha ITpU-
Mepe He[laBHVIX COOBITHII B psAfie CTpaH, U4To CO-
IMaIbHasg HecTaOMIbHOCTh IIPUBOAUT K B3pHI-
BOOIIaCHBIM KOH(JIMKTaM, IOTPACEHMSAM TOCy-
JapCTBEHHBIX YCTPOVICTB B 3TUX CTpaHax. s
COXpaHeH COIMaIbHOTO MUpa HYKHBI IIOCTO-
SIHHbIe yCWJINS TOCY/IapCTBa II0 «CMSTYeHWIO»
HpPaBOB BO Bcex cdepax XU3HM 00IecTBa, Ha-
4e colMaIbHOe pacciloeHye, He MMelolllee aHa-
JIOTOB B COBpPeMEeHHOM MUpe, paHO VI TI03]1-
HO pasopBET, KaK cemvac TOBOPST, «CKPEIIbl»,
o0beguHsIONIe TPaXKIaH, ITPOXMBAOIINX Ha
eauHOV Tepputopuy, Tem Oostee uro Poccus
SBJIA€TCS COLVIaJIbHBIM FOCYIaPCTBOM.

Hy>xHo cornacuTbesi ¢ aBTOPOM, UTO MUP
TpeOyeT M3MeHeHUI1, He YK/IafbIBAIOIINXCI B
TpaguionHele B3rAapl. Vicropua Poccum XX
BeKa, HefaBHIe BbIOOpPH! [Ipesunenrta B CIIA
HIOATBEPIK/IAlOT 3TOT Tesuc. Besxoe sarsArusa-
HMe PpacTyIIMX ITPOTUBOPeUMil MHPUBOANUT K
BO3pacTaHMIO KOH(JIMKTOB, KOTOpPbIe MOIYT
IIPUBOAWTD K HellpesicKa3yeMbIM pe3ysIbTaTaM.

Cospemennas Poccus 11 eé sKoHOMMKa I10-
CTPOEHBI, 110 IIPeVMYIIeCTBY, Ha SKCILUTyaTalu
CBIPbEBBIX OTpaciIelt, CO3aHHBIX TPYAOM MHO-
IVIX IpebIIyIIMX TOKOJIeHUN TpaX/IaH CTpa-
HBI, ¥l HAM HY>KHO HayTy OajtaHc [1j1s o0111ecTsa,
B KOTOPOM VMICTOPUYeCK! BBICOKM ¥ IMMaHeHT-
HBI CTaHJApTHI crpaseyBocTn. [lo Hammemy
MHEHMIO, JIYUIIVIM CPeICTBOM OT PeBOJIIOLA
SBJI€TCS OCMBIC/IEHHAas! 9BOJIIOLIVS.

BakHBIM KOMITOHEHTOM KHWUIM SIBJISIOT-
Cd BOIPOCHI Il OOCYXXIeHWs, ITOMOTaoIie
IIyOXe yCBOWUTH IIperyiaraeMble ven. Od4eHb
VIHTEPeCHBIMW SIBJISIOTCS PyTypoJIormdecKue
IIpeJicTaBJIeHNs aBTOpa, Ha ocHoBe mpen Kypii-
BerIa. 110 BayKHBIM M3MeHEeHVsIM B KM3HI YeJsIo-
BeuecTBa B XXI Beke [5].

KHura comepXXuT KOHKpeTHBIe peKOMeH/Ia-
1Y, KOTOpBIe MOTYT OBITh I10JIe3HBI He TOJILKO
CTyJleHTaM, M3yJarollM HOBYIO IVICIIUIUIVHY,
HO 1 PyKOBOIMTEJISIM Pas/INUHBIX Y POBHE.

Kuura HanmcaHa «HOBBIM» COBpPeMEHHBIM
CTUIeM, KOI/Ia aBTOP OTKPHBIT [T AVICKYCCUN U
IpuIjIaliaeT YuTaTesIs K pasMbIIUIEHUIO Hafl
CTIOKHBIMM ITpO0OJIeMaMy1, BBIIBUTaeMbIMIL Bpe-
MeHeM.
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